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Abstract
Pastoralists have been marginalized and continue to be marginalized to some extent.
Development looks at improving the lives of people, for pastoralists’ development means
securing their way of life, pastoralism, and ensuring that their cultural and customary practices
are protected and not looked at as a hindrance. As such, the study evaluated the importance of
formal ownership of land by pastoralists as a measure towards promoting their development. The
study was guided by three objectives: to analyze the challenges facing pastoral communities in
realizing their communal land rights; to assess ways in which customary practices and norms on
ownership of land by pastoral communities have been aligned with Kenya’s development plans,
land policies and laws; and to evaluate conditions which pastoral communities will need to meet
for legal ownership of their land.
The study focused on secondary research, and primary research through interviews in answering
the research questions and achieving the purpose of the study. For the interviews, the study relied
on purposive sampling in ensuring that the people interview cut across the stakeholders that is
community members, community paralegals, consultants, lawyers, academics, and civil society
representatives. Qualitative data was analyzed using narrative and content analysis in explaining
the research topic.
Additionally, the research focused on land tenure security as a theory to explain how the law
ensures tenure security for pastoralists, and if the legal provisions are enough. It was evident that
tenure security goes beyond the law and therefore as a concept and principle in land rights, it
must be within the context of pastoral land use, management, governance, access, transfer and
ownership. The research elaborated that land tenure security is not merely guaranteed by titling
of land.
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Chapter One
1. Introduction
1.1 Background of the study
Kenya’s long term development plan is laid out in Vision 2030 which sets out to address
inequalities in Kenya to promote development (Society of International Development, 2010).
Vision 2030 is based on three pillars that include the social pillar, economic pillar and political
pillar. The political pillar seeks to address politics that was centered on individuals and tribes and
advocate for national cohesion. The social pillar focuses on the quality of life for Kenyans, to
ensure each Kenyan experiences a high quality of life. The economic pillar addresses inclusivity
in achieving growth in Kenya and ensuring better incomes for Kenyans (Muthaura, 2018).

Every successive regime has the responsibility to define and guarantee development based on
Vision 2030. This development plan is to be implemented through five year medium-term plans
that are formulated by the government. Kenya is currently in the third medium-term plan that
was launched in 2018 and is expected to run through 2022 and is further documented in the Big 4
Agenda. This agenda focuses on four main issues, food security, affordable housing,
manufacturing, and affordable healthcare for all. This, therefore, provides the framework and
priorities for development in Kenya (Government of the Republic of Kenya (GoK), 2018).

Article 10 of the Constitution of Kenya stipulates that the state and representatives of the state
shall promote sustainable development as a national value and principle of governance
(Constitution of Kenya, 2010). This is one of the objectives of the government in ensuring that
actions by the state for the people are geared towards sustainable development. Sustainable
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development in simple terms is the ability to meet the present needs of people without affecting
the ability of future generations to meet their own needs (United Nations General Assembly,
1987, p. 43). This is incorporated in Kenya’s development plan by ensuring the integration of
environmental, political, social and economic aspects into objectives of the state (Emas, 2015).

This research focuses on the development of the Lenguruma community as pastoralists, and how
they fit into Kenya’s development plan. It has been argued that Vision 2030 has failed to address
the conditions of pastoralists in ways that would integrate them into the development plan of the
country (Amutabi, 2015). Land reforms have been a central focus for years, but the focus has
been on private and public land tenure systems. It is only until the promulgation of the
Constitution of Kenya 2010 that community land was defined as a distinct land tenure system. In
ensuring tenure security specific to land that belongs to communities, the legal recognition of
land rights must be in a manner that is within the context of communities including pastoralists
(Kameri-Mbote et al, 2013).

Strengthening community land rights is an essential part of development in advocating for
management of the community’s resources in ways that uphold the community’s collective
interests. This will ensure that outsiders do not exploit the community’s resources leading to the
violation of the rights of the community. Proponents of this have increasingly begun to stress the
importance of legal recognition of community land rights as a way to establish sustainable rural
livelihoods and natural resources management, in an inclusive manner that leads to the
development of the state as a whole (Boone, 2007).
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In Kenya, pastoralists are found in the Arid and Semi-Arid Land (ASAL) areas, which comprise
of about 80% of Kenya’s landmass. The Government of Kenya (GoK) defines pastoralism as a
cultural identity within the ASALs and is aware of their way of life and appreciation of their land
(Nyariki & Amwata, 2019). Therefore, the perception of development concerning pastoralists
should focus on development from a cultural perspective with regards to their land – which is
paramount to them, as their land is who they are (Amutabi, 2015).

The question of ownership of community land has been a global debate for a long time.
Communities continue to live on land that has not been legally recognized as their land – thus
depriving them of the right to own land. Legal recognition of the rights of pastoralist is a global
concern. In 1992 the United Nations (UN) passed a declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities that was influenced by
Article 27 of the International Covenant on Civil and Political Rights (ICCPR) that advocates for
the realization of the same rights. This declaration addressed the need for inclusion of people in
society that are often overlooked in achieving the development of society as a whole.

The African Union (AU) adopted the Policy Framework for Pastoralism in Africa in 2010 as a
reference document for states to ensure that the rights of pastoralists to development are
protected through safeguarding their way of life. The framework highlights the right to
development of pastoral communities through legal recognition of their land rights. It defines
this as a right that is based on a human person and should therefore respect their way of life
which is their culture in relation to how they own, use and access their land (African Union
(AU), 2010).
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In response to the above, Kenya enacted the Community Land Act, a progressive law that gives
communities the legal framework to legally register and own their communal lands, and
therefore strengthen their development as communities. This law is supposed to enable
marginalized communities (including pastoralists) to legally claim the land that they always
depended on for their livelihoods, culture and identity (Vogelsang, 2019). This law therefore
gives pastoral communities the ability to own and develop their land while upholding their
cultural practices and beliefs that do not contravene the law.

This research study focused on the period 2009 – 2020; this is from the time when the National
Land Policy (NLP) was enacted, and when the Constitution was promulgated, and the two midterm development plans that led to the enactment of the Community Land Act, 2016. The NLP
acknowledged that communal land tenure is a distinct form of land tenure, and this was later
clearly defined and described in the Constitution, thus giving communities the right to own their
land through formal registration. This led to the enactment of the Community Land 2016, which
provides communities with the requirement, stages, and process of registration of their land. This
research, therefore, looked at how communities have adapted these laws and how they plan to
use these laws to ensure that they use them to promote and exercise their right to development in
their context, through formal ownership of their land.

1.2 Statement of the problem
Ownership of land by pastoral communities in Kenya means that their right to develop their land
is guaranteed. This will ensure that pastoralists are included in national development plans and
that policy and legal reforms address development from their perspective. In the long-term
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therefore, their contribution to the country will not be overlooked and their culture will be upheld
and appreciated in so far as the implementation of any development plan is concerned.
Decentralization of resources and institutions through devolution will serve as key points of
entry of their development and inclusion.

Pastoralists and other indigenous communities have been marginalized for a long time, and
unfortunately are still marginalized with regards to national development plans. Ownership of
community land falls into the economic, social and political pillars of Vision 2030; however,
ownership of the land by the communities themselves is still not a reality. The Lenguruma
community is one of the pastoral communities that submitted their registration documents for
registration of their community land under the Community Land Act in 2019. Their land is their
source of identity, but despite living there for years they have never legally owned it, and have
continued to suffer injustice such as land grabbing because of lack of legal ownership of their
land.

This study assessed and evaluated the importance of including the legal recognition of communal
(pastoralist) land rights in the development of Kenya. Ownership of land has been argued from a
legal perspective and there is minimal research on pastoral ownership of land from a
developmental lens. Further, this study sought to understand development from the pastoralists’
point of view and how ownership of their land is a step towards achieving that. A case study of
the Lenguruma community ensured that the pastoral voice is captured throughout the research to
reflect their reality when it comes to the development of Kenya. The emphasis of this research
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was therefore how pastoral communities can be included in the development question by
enabling them to own their land.

1.3 Purpose of the study
The study is significant to policymakers and opinion leaders who directly impact the enactment
of laws and policies, to help them understand and advocate for development that is inclusive of
pastoralists. In addition, to understand the importance of legally recognizing the land rights of
pastoralists, as a distinct form of land tenure. The findings of this study are significant to the
already existing scholarly work on the research problem. The findings also serve as a source of
reference to more research to contribute to this area of knowledge. The study is relevant to those
looking to advocate for development of pastoralists through ownership of their land, and how
this will ensure their contribution to Kenya’s development plans.

1.4 Objectives
The main objective of this study was to assess the development of pastoralists in Kenya through
ownership of their land. Specific objectives of the study were:
1. To analyze the challenges facing pastoral communities in realizing their communal land
rights.
2. To assess ways in which customary practices and norms on ownership of land by pastoral
communities have been aligned with Kenya’s development plans, land policies and laws.
3. To evaluate conditions which pastoral communities will need to meet for legal ownership
of their land.
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1.5 Research questions
1. How have the challenges that pastoral communities faced made it difficult for them to
enjoy their communal land rights?
2. How have development plans, land policies and laws incorporated customary practices
and norms on ownership of land?
3. How can pastoral communities meet the conditions that ensure legal ownership of their
land?

1.6 Justification of the study
Ownership of pastoral land is usually addressed as a legal issue and the Community Land Act is
therefore a legal solution that seeks to ensure the security of land tenure by pastoralists and other
communities. This research, however, focused on ownership of land by pastoralists that is
guaranteed by the law (The Constitution of Kenya and Community Land Act) but from a
development perspective. Having been marginalized for a very long time and their land
categorized as underdeveloped, the Lenguruma community has continued to have their land
improperly allocated or used in ways that do not reflect their cultural practices or address their
development. Through this research, the question of ownership of land by the Lenguruma
community sought to answer how that ensures their development and contribution to national
development.

Acknowledging the right of ownership of community land and ensuring registration is a
progressive step towards the inclusion of pastoralists in Kenya’s development plans. The
findings of the research will further this agenda by providing practical solutions and
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recommendations from the Lenguruma community and other key stakeholders to encourage the
formulation of development policies and laws that relate to pastoralists. This study is of
significance today and will be in future because of the changing nature of the law and practice in
a manner that advocates for customary practices and norms that promote the development of
communities, in a way that relates to them and does not contravene the law.

1.7 Operational definition of terms
Community means “a consciously distinct and organized group of users of community land who
are citizens of Kenya and share any of the following attributes: common ancestry, similar culture
or unique mode of livelihood; socioeconomic or other similar common interest; geographical
space; ecological space; or ethnicity” (Constitution of Kenya. 2010).

Pastoralism is the use of extensive grazing for the production of livestock and is one of the key
production systems in the world. Pastoralism is a way of life (African Union, 2010). In this
research, pastoralism is used in the context of indigenous communities seeking the legal
registration of their community as a right to development.

Development is the process of constituting a new stage in response to a changing situation. It is
something positive that seeks to improve the lives of people it is geared towards (FAO. 2011). In
this research, development is used in the context of ensuring the legal recognition of pastoral
community land rights in accordance with policy and law that upholds their cultural practices.

9

Sustainable development is the development that seeks to address and meet the needs of the
present without compromising the potential of the future generation from addressing and meeting
their needs (Brundtland Report, 1987).

Land rights are rights that address the right to use, control, own and transfer land by law
(Gilbert. J. 2013). In this research, land rights refer to the right of pastoral communities to own,
use, control and transfer their land.

Land tenure system is a bundle of responsibilities are rights that relate to ownership of land (La
Croix, S. 2002). In this research paper, they refer to communal land rights as a distinct form of
land tenure similar to private and public land tenure.

Stakeholders in this research stakeholders mean all actors involved in the implementation of the
Community Land Act, by taking into consideration national level actors to the communities.
Their roles are clearly defined and described throughout this research.
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Chapter Two
2.1 Literature review
2.1.1 Communal Land Tenure and Land Rights
Securing land rights is critical for poverty reduction, promoting development, advocating for
gender equality, ensuring social stability and sustainable resource use. Poor management of land
often leads to land disputes/conflicts, degradation of land, and loss of development opportunities.
When seeking to secure land tenure mechanisms for a land user and owners, there needs to be an
appropriate provision for their rights, their limitations, and implementation. Land tenure is
usually argued to be guaranteed through titling; however, for community land titling is not the
absolute goal, but ensuring that there is the formal recognition of customary land rights in law
(Kasimbazi, 2017).

Land tenure systems should be based on formal, statutory laws, informal and customary
laws/rules and practices. Under communal land tenure, land should be administered according to
the community’s customary laws and practices – in so far as national laws are not contravened.
These land rights are usually flexible and they tend to overlap by including and seeking to
protect individual land rights as well as group rights (the community as a whole) (Kasimbazi,
2017). Securing communal land tenure and land rights is key in ensuring that communities
capabilities and assets are protected to increase their productivity such as through food security
and promotion of development (United Nations Food and Agricultural Organization (FAO),
2002).
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For communal land tenure to be effective the land rights must be recognized by the state, and
included in law. In doing this the following must be addressed: the explicit recognition of
indigenous tenure land rights, legal protection for community land that is held by the
communities, strengthening of community level institutions that are responsible for
administering the rules/laws, and recognition and provision of necessary mechanisms for
resolving any disputes/conflicts that may arise. This is done by codifying of these rules, forming
and strengthening governance structures, mapping and defining boundaries, and registration of
community land rights and issuing communities with a legally recognized title (Cousins, 2009).

For pastoralists, the concept of land tenure addresses five key elements. First, is the right of
access, for pastoralists, this regulates and looks at how other pastoralists can access their land
during different seasons for example in exercising grazing rights. Second, is the right of
withdrawal which extends to women particularly for reasons such as picking up firewood, water
etc. Third, is the right of management, which looks at management and governance structures,
with regards to the use, access and management of community land. Fourth, is the right of
exclusion, which looks at and identifies who should not be a member of the community, such as
other pastoralists who only enjoy and are granted access rights. Fifth, is the transfer of rights by
ways established under the law, such as by way of sale (Doss & Meinzen-Dick, 2020).

2.1.2 Pastoral Communal Land Rights in Kenya
Historically, land in Kenya was communally owned – but this was replaced in policy and
practice by the system of private land tenure (Migai-Akech, 2001). Pastoralists consider land to
be communal property that is held by the entire community as a whole – and anyone who is not
part of the community must be granted rights to use and access the land (Fratkin, 1994). Due to
12

mobility, movement that is dictated by the availability and scarcity of resources, management
and ownership of community land is therefore crucial to pastoralism (Odote, 2013). In pastoral
communities, there are many overlapping rights in relation to use and ownership of land – with
regards to who owns the land and who can use the land. These rights vary from open access to
agreed communal use to exclusive use (guaranteed by a private title) (Scoones & Graham, 1994).

In order to ensure and secure these rights, they must be recognized by the law. In more stable
communities, it is possible to predict communal behavior and ensure that everyone’s rights to
own and use the land are protected. However, in less stable communities – this is not the case.
Therefore, there is a need for laws that assign ownership rights and access rights (Lane &
Moorehead, 1994). One problem that has always faced pastoralists is the transfer of their
communal land to private owners, which immediately extinguishes the community of any rights
held and exercised over that land. This has continually led to an increase in private land
management – which is detrimental to the social aspect of communities with regards to their
maintained extensive social ties such as through marriage (Fratkin, 1994).
Practice has not been favored by laws and policies in Kenya. However, with the promulgation of
the Constitution of Kenya, 2010, community land was legally recognized as a distinct system of
ownership of land – promising the protection and security of pastoralism as land use (Odote,
2013). Inequality of ownership of land by communities is a key driver of socioeconomic
inequality that results to unequal opportunities and treatment, this is because community land is
land that is assumed to be idle and not used to the maximum, due to lack of registration, it is
easier to grab such land. As a result, more and more communities globally are pushing for the
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formalization of their customary rights into legal rights through registration to acquire
certificates of title that confers their rights of ownership to their land (Veit, 2017).

The concern of pastoralists’ right to own their land is paramount to all other development
considerations geared towards them. When their land tenure is secure only then will sustainable
development take place in their communities. With clear policies and laws that seek to ensure
ownership of land by pastoralists, circumstances that deny pastoralists the ability to develop and
secure their quality of life will stop and this will lead to development that takes into
consideration their territorial rights. With the law ensuring that communities land rights are
protected, their development should therefore be aligned to their customary practices and apply
within their context (Veit, 2010).

2.1.3 Development of Pastoral Communities through Ownership of their Land
Strengthening community land rights is an essential part of development in advocating for
management of the community’s resources in ways that uphold the community’s collective
interests. This will ensure that outsiders do not exploit the community’s resources leading to
illegitimate violation of the rights of the community. Proponents of this have increasingly begun
to stress the importance of legal recognition of community land rights as a way to establish
sustainable rural livelihoods and natural resources management, in an inclusive manner that
leads to the development of the state as a whole (Boone, 2007).

Tenure security for community land needs to emphasize in policy and practice embody overreliance on natural/land resources, source of livelihood, and economic development
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opportunities. To this extent, community land tenure security is relevant in the achievement of
the Sustainable Development Goals with specific attention to ending poverty and hunger,
ensuring food security, gender equality – access, control and ownership, sustainable cities and
human settlements (United Nations Sustainable Development Network, 2015).

In Africa, there has been an increase in debate and policies on the question of strengthening the
rights of pastoralists to practice their livelihood when it comes to their land and natural
resources. Led by the African Union, there is a broad process of dialogue between key
stakeholders such as governments, pastoral communities, and civil society organizations. This
has led to action by governments towards recognizing land use and tenure systems as practiced
by pastoralists and other communities, as a distinct land-use system (AU, 2010). Therefore, the
right of development of pastoral communities through legal recognition of their land rights is
becoming a reality.

Development of communities tends to look at aspects such as infrastructures and describes land
as a means of production, and more often than not fails to address land as a source of identity for
pastoralists. In this regard, therefore, it does not address the right of development of communities
concerning ownership of their land (Sieber & Were, 2019). Development of pastoralists tends to
concentrate on infrastructure and investments. However, over the years there has been a shift of
pastoral development to include legal recognition of land rights to enable communities to use
their land efficiently maintaining control and ownership. This new thinking will strengthen the
importance of pastoral livelihoods by ensuring that national and local systems of use and
ownership of land are integrated (Scoones & Graham, 1994).
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Development patterns should be used to shape and strengthen existing systems that are already in
place and that work for the pastoral communities. Local people should therefore be at the core of
development in encouraging them to make decisions about their land use (Impink & Gaynor,
2010). For communities to promote their development over their land there is need for clear
institutional responsibilities from the national level to the community level. This ensures that the
law is not only enacted but is realized and implemented – through a broad and elaborate legal
framework. This can be achieved through decentralization of roles from the national level to the
local level, harmonization of national land policies and laws, and customary laws and practices,
and strengthening pastoral institutions (Scoones & Graham, 1994).

Legal recognition of pastoral communal land rights will ensure that there is physical security
with regards to the land from social, economic and political interferences. This therefore will
give communities the ability to develop with regards to full sovereignty over their land, equality
of participation in ownership of land, and self-determination as pastoral communities (Fratkin,
1994). The legal recognition of these rights serves to strengthen the management of communally
owned land in accordance with customary practices and norms that advocate for recognition of
community land rights in mainstream property rights and relations equal to private land rights
(Odote, 2013). Security of communal land tenure is crucial to national development in ensuring
the inclusion of marginalized communities (pastoralists) and working towards cohesive
communities (Kameri-Mbote, 2013).

Land to pastoral communities goes beyond a means of production, as this their source of
livelihood, marker of belonging, identification of social status. Therefore, the legal recognition of
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these communities of their land rights is an act by the government in establishing their right to
development (Musembi & Kameri-Mbote, 2013). For the development of land to apply to
pastoralism it must look beyond the material perspective and include the cultural perspective.
Pastoralists value collective ownership of land which is essential for their human dignity as
indigenous people who live on the land. The right to development of pastoralists through legal
recognition of their land rights is therefore a people issue, and culture plays a central role (Sieber
& Were, 2019).

As argued by the African Union it is important to emphasize the enactment of national
development policies in a manner that acknowledges and understands the contributions of
pastoralism to development. Developmental policies of pastoralism are directed towards
technical issues and tend to overlook the core of such development which are social, political and
economic policies that should empower communities to use and manage their land and natural
resources effectively and within the parameters of established laws and policies (AU, 2010).

However, as pointed out by the African Union the issue of defining development for pastoral
communities has many challenges that can also directly affect the recognition of their land rights
– such as conflict which may lead to communities fleeing to safer places. Denying women the
right to own and manage land in fulfillment of customary beliefs – deepens the inequality and
underdevelopment of pastoralists. For example, excluding girls from enjoying inheritance rights
as community members implies that they are not involved in any decision making process when
it comes to their land (AU, 2010).
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2.1.4 Opportunities for Women to Participate in Ownership, Management and Control of
Pastoral Land in Kenya
It is important to note that land tenure security for women looks at promoting economic
development, as well as ways of reducing poverty. For women, it is not just about a legal
framework looking at their way of life to understand the rights that they need protected and
ensuring tenure security in that context. When looking at women land rights and their inclusion
there needs to be a clear distinction between a woman who has access to the land in question,
and a woman who has the right to access the land in question. This addresses whether the ability
that the woman has is a right or mere permission granted to her by the one who holds the
absolute right (Doss & Meinzen-Dick, 2020).

Therefore, for women land tenure security goes beyond the rights that women hold, and also
addresses the extent to which such rights are secured and protected (Knight, 2010). The
conceptual framework for the inclusion of women and their land tenure security needs to
incorporate the following key issues: socio-economic context, threats and opportunities that
exist, action that focuses on the actors involved and the resources, and outcome of the interests
secured and advocated for and in the context of women’s land rights and their tenure security
(Doss & Meinzen-Dick, 2020) see figure below.
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Figure 1: Conceptual Framework of Factors Affecting Women’s Land Tenure Security (Doss &
Meinzen-Dick, 2020)

In addition, when addressing the inclusion of women and their land tenure security, women
should not be categorized as a homogenous group. At the community level, there are single
women, married women, widowed women, divorced women, who each have unique rights that
need to be protected. Therefore, all these women should be protected under the law and in the
community’s bylaws, especially on areas where the law is silent. For example, is a divorced
woman still considered to be a community member if she still lives within the community even
after divorce? This is because the position of these women directly affects their tenure security
(Nnoku – Mewanu, 2016).
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Women’s right to own, manage and control land and natural resources have always been limited
due to cultural beliefs, practice and implementation of laws. These have a direct influence on
pastoral women and their livelihood options. Women’s land rights have been affected in the
following ways under customary laws and practices: patrilineal tenure systems, women’s land
rights been dependent on their relationship to men (marriage, divorce, death), and strict
restrictions on the inheritance of land. Therefore, the practice has been that women are not ‘land
owners’ of community land nor did they have a voice when it comes to management and use of
the land (Chan & Mbogoh, 2016).

For pastoral communities, issues such as the predominance of patriarchal systems, customary
beliefs and practices seek to relegate women as minorities and thus exposing them to
vulnerabilities, and as a result, barring them from directly owning land. Women play a crucial
role in the management, maintenance and strategic use of community land by carrying out their
daily activities. However, despite their contribution, women rarely have a say when it comes to
community land and natural resources, their ownership is tied to their social status that is
marriage, divorce etc. and in many cases, it is not direct ownership, as their portion is registered
in a male’s name (Kasimbazi, 2017).

One key issue that has been addressed in specific provisions in the Community Land Act is the
use of gender specific language in sections such as Section 31 that speaks to the elimination of
discrimination. Statutory law specific to land rights tend to be more gender neutral than gender
specific, and this always has a discriminatory impact on women (Ouko, 2017). Private ownership
of land by women has to some extent been addressed and increasingly more women own private
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land in Kenya, with the protection of the law. However, women living on community land are a
specific class of women and thus their ownership of land must be addressed within their context
– by addressing unfair cultural practices and enforcing specific laws that focus on these beliefs,
such as the Community Land Act (FAO, 2002).

The Community Land Act advocates for the inclusion of women in the land-related governance
structures, the community register and decision making as to matters that pertain to the use,
ownership, management and control of community land and natural resources. This Act
acknowledges and recognizes pastoral women as the primary user of community land and
secondary users. Implementation of this Act will therefore provide some degree of protection of
these rights by ensuring that women are involved at every stage throughout the process. The title
document will therefore be evidence of equal ownership of the community land upon registration
by women, men, youth, the elderly etc. (FAO, 2017).

However, as has been in the past, cultural practices might still hinder the realization of these
rights. These include: low literacy levels among women, religious beliefs, poor access to
information by women, lack of willingness by men, and poor political will. Therefore, for
women to be included there needs to be strong stakeholder collaboration from community
leaders to government officials, to ensure that the inclusion of women is not just reflected on
paper for purposes of registration but practiced (FAO, 2017).
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2.1.5 Policy and Legal Framework of Development and Ownership of Land by Pastoralists
in Kenya
The Economic Recovery Strategy for Wealth and Employment Creation (ERS) developed by the
Ministry of Planning and Development in 2003 was the first policy drafted and adopted by the
government that incorporated pastoralists in the development agenda for the country. The paper
focused on how the rural livelihoods of pastoralists can be secured by ensuring a better quality of
life, taking into consideration their resources. The paper focused on the following areas:
livestock development, tourism development, trade and industry development, disaster and
emergency response coordination, land tenure, health and education, security and law
enforcement, and physical infrastructure development (GoK, 2003).

ERS did acknowledge that the lack of land tenure security has exposed pastoral land and
pastoralists to marginalization in social and economic development, internally and externally.
Communal land use is central to the pastoral livelihood and without proper structures put in
place by the government; pastoralists have been exposed to and continue to be exposed to poor
production systems. The ERS indicated that pastoral communities need to have a legal
framework that ensures land tenure and ownership of their land, and provides for a system where
natural resources can be used, managed and sustained by the pastoral communities (GoK, 2003).

In addition, vision 2030 did capture the importance of land reforms in Kenya and despite it not
directly addressing the developmental needs of pastoralists; it has been argued that it encourages
land ownership and access as key to the development of communities in ensuring food security.
Furthermore, advocating for a better quality of life for Kenyans also means that this development
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plan seeks to ensure a more secure livelihood for indigenous (pastoral) communities (Lukalo,
2017). The Second Medium Term Plan of Vision 2030 clearly illustrated the importance of
upholding cultural practices by communities in relation to the use of their land. Moreover, it was
at that point that the Community Bill was introduced to advocate for the security of tenure for
community land in Kenya (GoK, 2013).

The Constitution of Kenya acknowledges three forms of land tenure, private, public and
community. This provision of the law is unique as it empowers communities to own their land
and develop it in accordance with the law and their customs, to the exclusion of everyone else.
The Constitution provides the architecture for the appreciation of land as not just a commodity,
but a culmination of values that relate to the recognition and protection of economic aspects,
social aspects, cultural aspects, religious aspects etc. of land in Kenya (Odote, 2013).

In 2012 the Government of Kenya adopted a Policy on Arid and Semi-Arid Lands to address the
underdevelopment and continued marginalization of ASALs. The policy advocated for the
sustainable development of communities found in ASALs which includes pastoralists through
stating that these communities should be integrated into the national development plans and
programs of Kenya. This can be achieved through a bottom-up approach so that the development
of pastoralists makes sense to them. The Policy looked at development as a process that seeks to
support the livelihood of pastoralists and improving their quality of life based on their practices.
With regards to their land, the Policy stressed the importance of promoting the indigenous
knowledge of pastoralists, and to protect their interests in developing land laws and policies
(Odhiambo, 2013).
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In 2018, the Big 4 Agenda was launched as the third Medium Term Plan for Vision 2030 and
described land reforms as an enabler of national transformation. This development plan
acknowledges land as an important factor of planning and development in all aspects of society,
but does not directly address community land. The National Government does take the
responsibility of ensuring land tenure security, increasing access to land titles and streamlining
land registration processes. Reference is made to the Second Medium Term when the
Community Land Act was signed into law to serve as the legal framework for community land in
Kenya. Therefore, part of the Third Medium Term Plan is to ensure that unregistered community
land is registered in accordance with the Community Land Act, by the Ministry of Lands and
Physical Planning (GoK, 2018).

Land tenure security for pastoralists is a social and cultural system – and this is well articulated
in the Community Land Act. Communal land tenure advocates for a relationship between
community members, and specific roles and responsibilities for government in collaboration with
key stakeholders. In this respect, recognizing customary land tenure is important in strengthening
communities’ right to development by registration of their community land (Amutabi, M. 2015).
According to a study done by the Overseas Development Institute, laws and policies that address
the development of pastoralists needs to take into consideration their unique system of
pastoralism, and acknowledge and strengthen existing structures within the community
(Overseas Development Institute, 2009).

As established by the African Union, policy and legal framework for pastoralists should focus on
securing, protecting improving the lives, livelihoods, and rights of pastoralist communities.
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Policy and laws are important in the development of human communities – as they affect their
success and failures. The law should therefore focus on their strengths, and address the question
of pastoral representation, and good governance at the community level and still ensure
appropriate technical approaches used by the government in the implementation of the law.
Additionally, they must also take in a consideration indigenous knowledge and practices, and
approaches for sustainable natural resources management (AU, 2010).

The Community Land Act was signed into law in September 2016 and provides an opportunity
in the change of policy and practice of pastoral development through registration of their
communal land rights. It advocates for this in two main ways – providing a voice and reflexivity.
The former relates to the ability for communities to choose rules that should govern them and
this is exercised through the establishment of bylaws; and the latter relates to the ability to
acknowledge any or all competing claims and providing mechanisms to accommodate them
(Macharia, 2016).

The law empowers communities to make rules and regulations for the management, control and
administration of their land, taking into consideration their customary practices in so far as they
do not contradict the law (Wily, 2018). Furthermore, the law also provides for strengthening of
institutions/governance structures at the community level to ensure effective management of
their land. These are the Community Assembly and the Community Land Management
Committee; the former comprises of all community members, and the latter consists of elected
representatives between 7 – 15 community members. All decisions are approved by the
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Community Assembly which is paramount in ensuring full community participation (Wily,
2018).

Decentralization of land administration is important in ensuring that there is a bottom-up
approach – that makes it possible for communities to participate effectively (AU, 2010). The
Community Land Act stipulates that registration will be done at the county level by the county
government where the land is located. This way development is brought closer to the
communities. The county government is the trustee of all unregistered community land and is to
hold the land solely in trust for the communities, and act in the interest of communities in any
dealings of the community land (Community Land Act, 2016).

The Community Land Act takes into consideration four main salient features of community land
in protecting the way of life for pastoralists. First, is defining communities in accordance with
social relationships. Second, is ensuring that community land rights are in their very nature
inclusive as they accommodate all community members. Third, all community members enjoy
access to the land which is determined by their governance structures. Finally, access to the land
does not translate to control – therefore, non-community members can be granted access rights –
which are key to pastoralism (Kameri-Mbote et al, 2012).

However, implementation of policies and laws is a challenge in Kenya and is even more of a
challenge for marginalized communities such as pastoralists. This is due to their exclusion and
the negative perceptions of their culture that have hindered their development. All actors need to
advocate for proper implementation of these policies, and strengthen community planning and
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development plans and projects for pastoralists, and ensure accountability to the communities.
This will ensure commitment to pastoralists by directly integrating them into national
development plans and empowering them to own their land and to develop as a community
(Odhiambo, 2013).

2.1.6 Harmonizing National Laws and Customary Laws and Practices
As Moore emphasizes it matters not how well land laws have recognized customary land rights,
what matters is how formal administrative reorganizations from national level are not only
translated but understood at the community/local context (Moore, 1986). FAO’s emphasis as was
described in the report is for governments to appreciate customary laws and practices and include
them in national laws, and ensure that the former aligns with the latter to ensure that nothing that
is adapted contravenes the law. In the same breath, ensure that national law does not abolish and
disregard customary laws and practices (FAO, 2012).

Pastoral communities should not be defined as underdeveloped. It is important to appreciate and
include their local laws by validating them. This should be a primary responsibility of the state to
ensure that laws that such communities have relied on and continue to rely on to administer and
manage their land are reflected in national law. This is done by ensuring that each pastoral
community (and other communities) define themselves, and determine their own rules and
governance structures through a fully participatory process. Harmonizing national and customary
laws could mean that customary laws and practices become fixed. However, as described by
Oomen what this practice encourages is accountability for community members by doing away
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with possible situations where community members (especially leaders and the elite) manipulate
laws and practices in their favor (Oomen, 2005).

To promote accountability of national laws, governments must carve out a space for customary
laws and practices to be codified. As discovered by FAO this encourages protection of rights of
such vulnerable and indigenous groups and at the same time including them in the development
question within their local context. Not all customary laws and practices are repugnant to justice;
some are a clear version of legal constructs that are stipulated in national law. For example,
ownership of land by pastoralists following how they manage, own and control land for the
benefit of all community members. Therefore, this is a good way of advocating for
inclusion/harmonization of customary law into national laws (FAO, 2012).

Fitz Patrick argued that “custom is a state of reinterpretation and renegotiation by all parties
concerned including the state. What may be new and controversial may become traditional in the
future.” Documenting customary decisions, and coding their laws and policies, should therefore
be “fluid” to allow and create a wide array of customs to be practiced and protected. This will
ensure that customs are not manipulated and used as an excuse for intra-community
discrimination as since what should be encouraged is equality before the law for all
communities, and community members. This is cured by providing opportunities in law for each
community to determine laws and customs that they want to be governed by, through selfdefinition (Fitzpatrick, 2005).
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For example, in Northern and Eastern Uganda some communities codified their laws and
practices with regards to women’s land rights. The focus was on how communities ensure that
women own, manage, control and inherit land. What was discovered through the case study was
that the issue was mainly on enforcement of these laws and practices. It was therefore
recommended that when governments are dealing with communities, they should not focus on
abolishing them but help the communities write them down, harmonize them with national laws
and the vice-versa as well, and ensure implementation and enforcement (Adoko & Levine,
2009).

The World Bank Policy Review Report on Land Policy found that “customary systems of land
tenure have evolved over long periods in response to location-specific conditions”. This is
expressed in two main ways: one is through a minimalist approach that recognizes communities
without direct intervention in their affairs, and two, is an approach that looks at transforming the
already existing institutions through ways such as empowering community leaders, strengthening
community laws etc. Both these approaches ensure harmonization of national and customary
laws; the differentiating factor is how this is done. In the context of this research, and Kenya, the
approach that is heavily relied on is the second one, which is a positive step in ensuring
accessibility, inclusivity, accountability and participation by everyone involved (Fitzpatrick,
2005).

2.1.7 Role of Culture/Customary Laws and Practices in Development
“Culture is the fountain of our progress and creativity and must be carefully nurtured to grow
and develop” (United Nations Educational, Scientific and Cultural Organization)
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United Nations Educational, Scientific and Cultural Organization (UNESCO) have examined the
role that culture plays in development. In one of its publications, UNESCO emphasized the need
to ensure that the theories are well replicated in practice and different activities. This should be
done at the onset by ensuring that development is conceptualized in the context of culture. This
is important as development is not construed as a foreign concept that seeks to change their way
of life, but as a step towards improving and securing their way of life, customs and practices
(Marana, 2010).

Culture is a key element in ensuring the full development of people and communities. Scholars
and experts started focusing on the relationship between culture and development in the 1970s.
However, international and development organizations started analyzing ways in which cultural
factors and practices directly impacted development, in the 1980s-1990s. One of the ways that
has been promoted, is looking at culture in its various dimensions and forms, and linking it to
development in the specific context, therefore, not ‘boxing’ culture and development for all
communities, but applying it as it applies to each community (Marana, 2010).

UNESCO has continued to lead this discussion as the only UN body that has culture as its
mandate. The Declaration of the Principles of International Cultural Cooperation, 1966, clearly
stated that culture is linked to an individual and community’s identity, and the provision (quoted
below) laid out the framework for debates and discussions on “development of culture, cultural
diversity, and common heritage of mankind”:
“1. Each culture has a dignity and value which must be respected and preserved.
2. Every people has the right and the duty to develop its culture.
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3. In their rich variety and diversity, and in the reciprocal influences they exert on one another,
all cultures form part of the common heritage belonging to all mankind” (Marana, 2010).
Culture is an essential component of sustainable development. For pastoral communities culture
is their source of identity. Some characteristics of culture that are fundamental to development
include: social practices of the community, the community’s traditional livelihoods, and their
unique and distinctive cultural norms and forms. It is through principles such as inclusivity and
global ethics (brought about by globalization) that the development of marginalized communities
is strengthened and advocated for (UNESCO, 2010).

Development ought to be sensitive to culture, looking at the core of human dignity and the wellbeing of people. By doing this, development is then presented and accepted as being appropriate
to people, and advocates for practice of their culture as a means to shape their future. Role of
culture in development helps put people at the center of every discussion and seeks to empower
and improve their lives in their context. Culture makes development relevant to the local
community/level and empowers communities to push for development in their own terms
(UNESCO, 2010).

Culture is the fourth pillar of sustainable development in line with other pillars that is the social
pillar, environmental pillar, and economic pillar, all key pillars of development, this continues to
ensure that development contributes to the respect, protection and fulfillment of cultural rights as
held and practiced by people and communities (Portoles, 2012). It is evident that the role of
culture in development has been promoted and continues to be promoted at the international
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level, and increasingly the importance of culture in development is now becoming a national
focus as well.

In Kenya, as Frederick Kang’ethe Iraki described it, the views and perceptions of communities in
how they see the world is based on their culture, and how they would like to shape and transform
the world for their benefit, is what constitutes development, and this is achieved through various
processes spearheaded by external actors and by the community itself. Ideally, development
should be anchored in culture as practiced by the community itself. This is because ideas of
development introduced and promoted by external actors do not necessarily apply to the context
of the community, and therefore, the community should be allowed to define and promote
development (Iraki, 2010).

As Michael Ochieng Odhiambo described in A Reflection on Conceptual and Practical
Challenges to Implementation, that one of the key recommendations made with regards to the
National Land Policy and specific provisions on community land was the need to first document
and map out all existing forms of communal land tenure and ensure that the legislation would be
appropriate to that extent, before taking another step towards enacting the community land
legislation (Odhiambo, 2012). This was to ensure that the community land is secured and
included in the legislation, so that the legislation acknowledged their culture and way of life.

The Constitution also has several provisions that inform the discussion on the role of culture and
development. These provisions portray the intention of the state to ensure that communities that
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practice their culture are included and protected by the law, and that their culture plays a crucial
role in ensuring that they are protected under the law. These include:
Article 2 (4) “Any law, including customary law, that is inconsistent with this Constitution is
void, to the extent of the inconsistency, and any act or omission in contravention of this
Constitution is invalid”.
Article 11 (1) “This Constitution recognizes culture as the foundation of the nation and as the
cumulative civilization of the Kenyan people and nation”.
Article 60 (1) (f) “Land in Kenya shall be held, used and managed in a manner that is equitable,
efficient, productive and sustainable, and in accordance with the elimination of gender
discrimination in law, customs and practices related to property and land”.
Article 63 (1) “Community land shall vest in and be held by communities identified on the basis
of ethnicity, culture or similar community of interest”.

2.1.8 Role of Key Stakeholders Involved
The implementation of the law is a multi-stakeholder process that requires commitment from all
the stakeholders. As stated by Cousins “rights without means to realize them are meaningless.
Institutional support is required to enable rights holders to become informed, to claim and
exercise their rights and seek legal redress should they be denied, and to resolve disputes with
other rights holders or with structures of authority” (Cousins, 2009). This statement describes the
most important function of the state (as it pertains to this research), and that is the state as the
duty bearer (FAO, 2002). The legislative arm of the government is responsible for making laws;
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these laws should be clear, specific, and implementable. Emphasis should be on the rights
holders, who are the citizens of the state.

The legislature is also responsible for the budgetary allocation, and this is crucial as it is this
responsibility that ensures proper implementation of the law. This is stipulated in Article 95 of
the Constitution of Kenya that defines how national resources are properly allocated and spent by
arms of the government and the agencies, and this extends to its oversight role in ensuring that
resources are spent as allocated. This role should be exercised with close collaboration with the
county government as trustees of all unregistered community land; this ensures that allocated
resources are a true reflection of the work that needs to be done in implementing the CLA
(National Assembly, 2017).

It is essential for the law to create and promote structures and institutions that can be easily
accessed by people, and specific to this research is pastoralists. Accessibility should be
physically, financially and linguistically – this means in every aspect. The law should also ensure
that there are not too many institutions and procedures that are established by the enactment of
every land law. This was established by Cotula et al where they argued that creating new
institutions is difficult and costly and as a result slows down the implementation process.
Therefore, existing institutions at national, local and community level should be strengthened
and added roles and functions where need be so that the goal is the implementation of the law
(Cotula, 2004).
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The Community Land Act was signed into law in 2016 and the main stakeholder responsible for
ensuring implementation is the government, through its agent, Ministry of Lands and Physical
Planning. The two key offices are the office of the Cabinet Secretary (CS) and the Community
Land Registrar. The law stipulates that the CS is expected to be involved throughout - through
coordination and collaboration with the county government. Most notices that are published in
the process of communities registering their land are to be published through the office of the
CS. The Community Land Registrars are responsible for actual registration of the community
land (Community Land Act, 2016). The government is also responsible for propelling political
will through providing resources (both human and financial) in implementation of the CLA.

The county government as established in the CLA is the trustee of all unregistered community
land. The county government’s role is therefore confined to the benefit of the community, any
proceeds, monies or investments received are held in trust for the community is submitted to the
community once there land is registered. The county government coordinates and collaborates
with communities and this ensures that the process is transparent and inclusive. For example,
approve physical development plans for communities, and through county officials advise the
community on their development plans to ensure that they do not contravene the law, or user of
the community land (Community Land Act, 2016).

The National Land Commission (NLC) as an independent government commission has an
oversight role of monitoring registration of community land. The NLC is responsible for
ensuring that public land that is found in community land is secured. In addition, all public land
that is to be converted to community land is done by the NLC. For communities that have
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experienced any form of historical land injustice with regards to unlawful transfer or acquisition
of their land, such matters are to be investigated by the NLC (Community Land Act, 2016).

The MoLPP established a working group that is focusing on the implementation of the CLA. It
comprises of government officials, representatives from Civil Society Organizations (CSOs),
experts on community law and development. The working group has through its chairperson
spearheaded the implementation process and continues to engage directly with all the other
stakeholders, and as such the government through this group continues to embrace a multistakeholder approach. The working group has spearheaded the process of civic education and
awareness creation among the communities that hold and live on community land in Kenya
(Report on Multi-stakeholder Forum, 2020).

Civil Society Organizations (CSOs) and donors play a critical role in advocating for full and
effective implementation of the CLA. They do this by working closely with the government and
the community, and focuses on empowering communities defend the community land rights.
Activities carried out by CSOs include awareness creation, helping communities write down
their bylaws, overseen election of community representatives, and submitting the registration
documents. These CSOs are at the local level, national level and international level, and directly
engage with communities and ensure that the law is implemented as defined and that community
members are involved at every level of implementation.
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2.2 Gap in Literature
Existing research has focused on the right of pastoral to own their land from a legal lens and
sought to push for laws that ensure the legal recognition of these land rights. The gap in literature
according to the information provided above in the literature review is research that focuses on
pastoral community land rights from a development perspective. Not much research has been
done since the promulgation of the Constitution of Kenya 2010 that acknowledges the right of
communities to own their land as a step towards ensuring the development of pastoralists.

Therefore, this research looked at the gap by analyzing existing literature on the legal recognition
of their land rights of pastoral communities, and how the realization of the same will ensure the
promotion of their development. This means evaluating development from the context of
pastoralism. Through analyzing this, it was possible to draw conclusions with regards to some of
the challenges that pastoral communities have faced and continue to face in enjoying formal
ownership of their land, and how this has deprived them of development.

2.3 Theoretical Framework
2.3.1 Land Tenure Security
Colonial and post-colonial regimes in Kenya have continued to define, allocate, manipulate and
adjudicate land tenure laws and practices and have ended up projecting the authority of the
central state to community level (Boone, 2007). According to William Munro, land tenure
regime (especially in Africa) determines whether the state will be attached to the community or
the individual (Munro, 1998). The state to some extent is the owner of all land except land that is

37

legally registered as community land. Therefore before the Constitution and Community Land
Act, communities had no guarantee of their land tenure security.

Land tenure security explains the behavior of community members with regards to land based on
their social values and ethical considerations in how they deal with land. In discussing communal
land tenure, the focus is to understand whether titling of community proof will serve as proof of
tenure security. In this regard, therefore, the theory of land tenure security is used to analyze
communal land regime and what constitutes tenure security. It looks at the conditions under
which people hold, use and occupy land (Schickele, 1952).

Tenure security of community land advocates for management of land by the community to
promote their collective interests. This can be done for example by the adoption of rules (such as
by-laws in the context of Kenya) that are flexible, locally specific, and negotiated on an ongoing
basis (Bruce, 2002). In response to this research, this theory applies in explaining pastoral
development through access and ownership of their land, guaranteed by tenure security. In
addition, this will ensure that customary practices are recognized and upheld in promoting their
development. Therefore, this will help improve and address specific economic, political, legal
and socio-cultural context, which increases the ability to strengthen existing governance and
conditions with context-specific development solutions to pastoralists (Rota, 2018).

The key tenets of this theory with regards to this research include (Zimmermann W et al, 1998):


Certainty in law that defines the forms of land tenure. As explained in this paper, the
Constitution of Kenya, 2010, was the first piece of legislation to fully recognize
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communal land tenure as a form of land tenure in Kenya. This certainty and definition in
law therefore protects the interests of communities with regards to ownership and control
of their land by ensuring land tenure security.


Rule of law and human rights. This is crucial to acceptance of land tenure systems and in
realizing right of communities to own land, right to development, and their right to selfdetermination. Rule of law and human rights stipulate that every human being is equal
and thus the opportunities, rights, protection offered by the state should be enjoyed by all.
This therefore ensures that land tenure security is guaranteed by the law and treated as a
human right.



Active participation of the affected/targeted population. This ensures that the question on
equal participation in land ownership, the question on the extent of participation by
pastoralists when it comes to formulation and implementation of laws and policies, are
addressed. The Community Land Act provides steps that need full community
participation such as bylaws drafting and adopting that will ensure that the bylaws
address the context of these communities, within the law.



Definition of land in relation to the affected population. It is important to understand
what land means to communities, how can it be defined in a manner that acknowledges
its use, ownership, access and management. This research proves that to ensure land
tenure security for pastoral communities, their context must be addressed. Therefore, land
must go beyond an asset to include its cultural value, how they own land, user and access
rights with other communities, governance structures that protect their cultural practices.

39

When it comes to tenure security for community land, it is important to ensure that the preexisting claims by their community on their customary tenure are upheld as they are socially
recognized according to their traditional claims. Titling is not necessarily needed to advance
communal land rights. For example for women, a strict titling process formalized inequity in
land rights for women at community level. Land tenure security for community land seeks to
either: conserve existing customary tenure, replace customary tenure, or create a hybrid of both
(Rugadya, 2020).
The Community Land Act to some extent supports the replacement theory, the law seeks to have
communities register their land for titling, and restricts their ability to own, use, manage and
govern their land according to their customary laws and practices in so far as they do not
contravene the constitution and any other written laws. This supports the evolutionary
replacement theory that seeks to advocate for individualizing and privatizing community land. In
the context of the CLA the end result is a certificate of title that will have the same force in law
as a certificate of title for private land (Rugadya, 2020).
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Chapter Three
3. Methodology
3.1 Research Methodology
This chapter discusses how this research was conducted and ethical considerations that were
observed throughout the research.

3.1.1 Data collection
Data was collected through both primary and secondary data collection methods. I used the data I
collected from library and desktop research to support data collected from the field through
interviews. The sources included policies, laws, reports, journals, and interviews with
community members and other key stakeholders that were incorporated. International and
regional bodies and frameworks, non-governmental organizations also provided a reliable source
of secondary data based on the research done on the subject matter. Other sources of information
included journals, newspaper articles, public records, and all other necessary published
information.

The target population of this study was the Lenguruma community as their characteristics are of
interest to the subject matter of the research. From the target population, I interviewed targeted
representatives that were selected through purposive sampling based on the following: their role
in the community (the Community Land Management Committee Members as elected
representatives of the community), gender (male and female), and community paralegals.
Furthermore, the researcher interviewed other key stakeholders who work and have worked
directly with the community and those that work in the implementation of the Community Land
Act such as program officer from Samburu Women’s Trust, a program officer from the
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Indigenous Movement for Peace Advancement and Conflict Transformation (IMPACT), and
Consultants.

3.1.2 Data analysis
Understanding and interpreting the social context, patterns, themes, and narratives that are linked
to the research problem was integral in this data analysis. This was achieved by interacting with
the community members and paralegals, and other key stakeholders through interviews to
complement data collected through library and desktop research. This was applicable in helping
to provide some level of understanding, interpretation and explanation in answering the research
questions and addressing the subject matter of the research. I relied on qualitative methods of
data analysis such as content analysis, and narrative analysis. These methods helped in analyzing
the data collected from texts, oral speeches, laws, policies, journals, field notes and interviews.

Additionally, an evaluation of data collected from interviews of members and paralegals of the
Lenguruma community helped explain why the legal recognition of their land rights is a
fundamental step in promoting their development. International, regional and national factors
that shape the research problem were used in the analysis of the data collected to provide
recommendations that can be used to formulate policies and laws that ensure the development of
pastoralists through ownership of their land. Therefore, in analyzing this data the emphasis was
on words (written and oral) and observations from interactions of the key stakeholders
interviewed.
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3.1.3 Research method
As earlier mentioned this research relied on primary and secondary research methods. Primary
research was feasible in carrying out interviews to understand, interpret and support the data
collected through secondary research. The interviews focused on community representatives and
paralegals, and civil society organizations that work directly with pastoral communities. Besides,
any public interview and statements made by government officials that directly addressed the
subject matter was also relied on in answering the research topic. Secondary data was feasible in
analyzing data that was available on appropriate secondary data sources of information that
directly addressed the subject matter.

3.1.4 Research design
The research design’s main focus was to elaborate on the validity of the research problem. The
validity of this study was determined by the quality of the data collected and its interpretation. A
case study of the Lenguruma community was used in this research. This community was picked
because it is a pastoralist community and is one of the first communities that submitted their
registration documents for registration of their community land in 2019. Their land has not been
registered yet, but they describe the Community Land Act as an opportunity for development as
a community through formal registration of their land. A case study of this community, and the
interviews answered the research questions and addressed the intended purpose of the study.
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3.1.5 Ethical considerations
Ethics is crucial in any type of research. Therefore, throughout the entire research ethical
formalities were observed and codes of conduct required were considered fully. Any material
borrowed or referred to was referenced and the work by scholars was well recognized. When
using any data collected from interviews and speeches, they were used in their original context to
ensure that their intended meaning was not lost or misrepresented. When carrying out interviews
I obtained consent from all participants, respected their confidentiality with regards to details that
they did not want to be disclosed, and ensured that all participation was voluntary. In addition, I
applied for approval from the University’s Institutional Review Board and a research permit
from the National Commission for Science, Technology and Innovation, and was granted both of
them.
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Chapter Four
4.1 Data Analysis
4.1.1 Challenges that Pastoral Communities have faced with Regards to Communal Land
Rights
Lenguruma Community Member I highlighted the following challenges that the Lenguruma
Community is facing with regards to their communal land rights: Firstly, as a community, they
“have lived with and continue to live with fear because they have no document that bestows
upon them any form of ownership”. Therefore, their interactions and engagements with other
communities are minimal because of lack of “real ownership, they have no negotiating powers
when it comes to their land”. This was also reiterated by Program Officer II, he explained that
the government has acquired and is continuing to acquire part of their land for projects, and in
doing so the community was not and has not been adequately compensated, because their land
rights have not been legally recognized.

Secondly, “as pastoralists who migrate from one community to another, they are required to go
through some processes when accessing other communities’ lands, such as obtaining consent
from the chiefs, the elders”. Lenguruma Community Member I mentioned that without title
documents, the process is usually harder for their community and sometimes they are denied
access since they “own no land and thus have no negotiating power”. This means that they have
had to travel further distances to exercise grazing rights, and because they have no actual
ownership sometimes some community members do not return to Lenguruma.

Thirdly, she highlighted how “the previous leadership structure constituted of village/community
elders who were all men”. She explained that they were highly respected members of the
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Lenguruma community and this meant that all their decisions were considered to be final and
implemented accordingly. However, the absence of women in the leadership structure meant that
the interests of women were not protected, their voices were not heard and the decisions
overlooked women. “Women’s land rights were exercised according to what the leaders and the
men in the community accorded to them”.

Lenguruma Community Member II who is also a community paralegal and was trained by the
Samburu Women’s Trust on the provisions of the CLA to help the Lenguruma community
prepare for and apply for the registration of their land, highlighted one additional challenge, that
is, conflicts. She addressed this from an interesting angle; she said that “when our community
finds itself in a conflict with another community over our land natural resources, we usually end
up being asked to pay fines”. This is detrimental to the community, because of lack of a title
document their land is easily trespassed by other communities; therefore, they have no freedom
to exercise communal land rights despite having lived on that land for generations.

Lenguruma Community Member III, who is also a paralegal working with the Lenguruma
community in the registration of their land, highlighted the following challenge: “Given that their
community land is a former trust land they had no form of title or organization acknowledged
and recognized by the government, as compared to the former group ranches”. This is a major
challenge because there are no government records that will prove the land that the Lenguruma
community is claiming as their land.
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Lenguruma Community Member IV also explained that how former trust lands were governed
was a challenge and is still a challenge when it comes to enjoying communal land rights.
Previously, under the repealed Trust Land Act the land was held in trust for the community by
the county councils. As explained by Lenguruma Community Member IV and Consultant I, this
is the case for former trust lands under the Community Land Act. Their land is held in trust by
the county government and with no form of ownership, as was in the past, the land is being
managed in the interest of the county governments and not the community.

Consultant I, who is a lawyer by profession but has worked in development for over 20 years,
and worked directly with pastoralists on issues of pastoral land use, highlighted three key
challenges that pastoralists have faced in the past and continue to face in enjoying their
communal land rights. Firstly, he said that “their land ownership and management systems are
not consistent with the national mechanisms for owning and managing land” and this is
something that pastoralists went through during colonialism and even in post-colonial Kenya.
He mentioned that in all the countries that he has worked in, he has realized that “national policy
has always sought to individualize land ownership, so that land is vested in individuals.” He
continued to explain that “development of land and law has been geared towards privatization
and this thus works against the dictates of mobility. Therefore, the practices of pastoralists with
regards to how they use their land are often contradicted by the main systems of land ownership
by the government”.

Secondly, in the countries that Consultant I has worked in except South Sudan and Somalia,
“pastoralists are minorities” in relation to other livelihood systems. The majority controls power
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and as such there is always tension between how pastoralists use their land and how the
government works and regards land use. As a minority, pastoralists have not “always been an
effective voice within government”. This therefore directly impacts how communal land rights
are defined and protected under the law – are they of interest to the government as the body
responsible for forming a legal framework that dictates what communal land rights are, and
provides a clear guideline for how they are protected.

Thirdly, as a regional challenge (these are countries in the Horn of Africa) pastoralists are found
in borders of their countries. Consultant I explained that for pastoralists “their land use systems
extend across national borders and for them this is seen as an ecosystem”, and therefore the laws
of migration are to some extent not applicable to them. Pastoralists move across borders as and
thus laws on migration and crossing of borders does not work for their way of life. Conflicts
between neighboring countries and strict laws on migration, therefore, have a direct impact on
pastoralists and their ecosystem.

Consultant II works with an International Non-Governmental Organization (INGO) that works
directly with pastoral communities including the Lenguruma community (and other communities
who live on community land) in their community land protection program to support
communities realize their land rights and apply for registration of their land under the CLA. They
employ a legal empowerment approach, which means they work with communities in helping
them know, use, and shape the law concerning their land and natural resources. She highlighted
the following challenges that pastoralists have faced in enjoying their communal land rights.
Firstly, in the previous regime that sought to govern community land, the “executive committees
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of the former group ranches made decisions on behalf of the community”, the community was
not involved and their communal land rights were defined by the executive committee.

Secondly, Consultant II addressed the fact that “pastoralists, and especially women pastoralists,
have been left out based on the socialization and perception of communal land rights, by
community members” and this has been a challenge with regards to pastoralists and their
communal land rights. This means that they have had no direct control when it comes to how
their land rights are governed and enjoyed, and also no influence in decision making. She
pointed this out as a matter of interest having worked in the field of land rights for over 10 years,
with a specific interest in women’s land rights at all levels that is international, regional, national
and local level.

Lawyer I who is a legal/policy and capacity building officer, and has worked with pastoralists for
over six years highlighted two other challenges that pastoralists have faced that has made it
difficult for them to enjoy their communal land rights. Firstly, is the level of illiteracy among
most pastoralists this affects their understanding of the law and their communal land rights as
enshrined in law. She stated that this means that pastoralists “understand how to deal with
themselves among themselves and not with external parties/persons” and to some extent, this
enables the elite within and out of the community manipulate the community.

Secondly, Lawyer I also analyzed how the lack of awareness at the community level directly
impacts the protection of the communal land rights. In her analysis, she shared that this is a
shared responsibility between the government and the public (the community). She gave the
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public a 40% responsibility and the government as the duty bearer a 60% responsibility. She
went further to explain that this is because the government has a higher responsibility in creating
awareness and ensuring that the community has access to information as stipulated under the
Constitution. On the other hand, the community also has a responsibility on ensuring that they
are aware of legislation that has been passed and especially those that directly affect them, and
any other information that relates to them.

Further, Program Officer I who works with a national Non-Governmental Organization (NGO)
and has worked with pastoralists for over ten years, highlighted four main challenges that
pastoral communities have faced in enjoying their communal land rights: Firstly is how
pastoralists own, use and manage their land is a challenge in itself. He defined their land use
system as “unique”. “Pastoralists own their land communally, but this should not be
misconstrued so to come up with a blanket of their land ownership”. This has proven to be a
challenge because all pastoralists are defined as the same, this has meant that their differences
with regards to communal land rights have never been understood or taken into consideration.
This therefore has not favored pastoralism and their right to enjoy their communal land rights, as
a whole.

Secondly, Program Officer I pointed out that the “weak policy architecture has played a huge
role in excluding pastoralists from enjoying their land rights”. He explained that in the past the
laws and policies “failed to acknowledge and recognize their unique land use system”, therefore,
their communal land rights and protection of their land, was not catered for under the law. He
further attributed this to marginalization. As described in detail by Consultant I, their
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marginalization has meant that they have no power of their land and natural resources, Program
Officer I also attributed to this and added that this has kept them “at a disadvantage as far as the
relationship between land and economic development is concerned”.

Thirdly, Program Officer I further highlighted that the challenges that the pastoralists have faced
when it comes to enjoying their communal land rights are two-faced. This means that the
government has failed to include them and failed to protect their communal land rights, as this is
their responsibility. Whereas the pastoralists as citizens also have a role to play in ensuring that
their communal land rights are protected. The difference, however, is that “the government has
the responsibility, and the citizens have a role which they can only perform if the government
performs their responsibility”. Some of the roles that pastoralists need to play include
“participating when called upon to, especially when it comes to land and policies that affect their
communal land rights”.

Fourthly, Program Officer I also referenced conflicts between pastoral communities as a
challenge that they have faced and continue to face when it comes to enjoying their communal
land rights. Throughout his analysis, he zeroed in on weak policy structure as the main challenge
that pastoralists have faced. He elaborated that the conflicts that they have faced and continue to
face, is due to the absence of clear policies that “protect them not just between themselves as
members of one community, but between them and other communities, and between them and
the government”. Therefore, this has meant that lack of protection of their communal land rights
and resources, which has led to the exploitation of their land and resources by third parties.
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Program Officer II as a pastoralist who works with a Non-Governmental Organization and has
worked with pastoral communities for more than 10 years, highlighted challenges: Firstly, he
mentioned that with regards to “how pastoralists own their land, this has never been an issue
among the community, but is more of a legal issue”. As a challenge therefore, this means that
because the communities do not have title documents, then legally they are barred from enjoying
their communal rights.

Secondly, he stated that “conflicts within the community and between different communities
remain a challenge for communities”. When communities cannot agree on their land boundaries,
the conflicts between them prevent them from using their land and exercising their land rights
over their land. For the Lenguruma community, this is a reality for them and is one of the
challenges that they face with their existing neighbors. As a former trust land, Lenguruma
community has no registered map; therefore their boundaries are not recorded in law. As a result,
they cannot freely exercise their land rights on part of the land that they claim to be their land
due to conflicts.

Program Officer III who also works with a Non-Governmental Organization has worked with the
second community that recently received their community land title, the Musul community in
Laikipia County¸ pointed out the fact that private individuals (elite within the community,
investors) and the government own huge pieces of land within the community, is a huge
challenge. This is a challenge because part of the land that is being claimed by communities,
already belongs to the aforementioned parties. Also, this has led to the exploitation of the
community’s natural resources.
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Throughout the interviews, the respondents reiterated that because the pastoral lands have not
been legally recognized, pastoralists still continue to face some of these challenges when it
comes to their communal land rights. Even with the Lenguruma community, despite them having
formally applied for registration at the national government, because of lack of structures at the
county government, they still have no document that proves their claim, and identifies them as
owners of the land. With increased boundary conflicts, and acquisition of their land, they are still
vulnerable.

4.1.2 Development Plans, Land Policies and Laws and there Incorporation of Customary
Practices and Norms on Ownership of Land
4.1.2.1 Kenya’s Development Plans and Pastoralists
Lenguruma Community Member I explained that “development for them as pastoralists also
means economic development”. She gave the example of the inability of the youth in their
community to take up loans to improve their lives and invest in projects that will benefit them
and other community members. She explained that this would be improved if the community
receives a title that they can use as security for loans and allow them to develop themselves
economically. This was also supported by Lenguruma Community Member II who mentioned
that inclusion of their community in Kenya’s development plans and policies means that “they
can freely transact and gain from their businesses as pastoralists”.

Lenguruma Community Member I out rightly said that “the government has not included
pastoralists in development plans and policies, and even when they have, they are not aware of
the relevant plans and policies”.

She emphasized the fact that their land has never been
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registered and is still not registered, as a community this still means that they are not part of
Kenya’s development agenda. She stated that “development for pastoralists is directly associated
with their ability to formally own land that is evidenced through a title document”.

Lenguruma Community Member II made a meaningful observation, she stated that “as the
Lenguruma community even the basic needs and services that we need as human beings, and not
necessarily as pastoralists, have not been given to us, we only hear about them”. She talked about
roads, water, healthcare, schools, and how these have not been brought closer to them. Therefore,
Kenya’s development plans and policies have failed them in practice, and as a result, they are not
afforded equal opportunities and continue to be marginalized.

For Lenguruma Community Member III he stated that “development for the community means
they can understand plans, policies and laws that affect and govern them”. He explained that
Kenya does have development plans, policies and laws that target the pastoral communities,
however, “the question is, are these pastoral communities aware”? Beyond awareness, how well
do they understand these laws and how can they apply them in developing themselves as a
community.

Lenguruma Community Member IV described development to mean “having something
beneficial to them as pastoralists”. In his explanation, he highlighted the fact that they are not
aware of the development plans and policies made by the government, for them this means that
they are not included. He also analyzed how the lack of clean water, accessible roads,
dispensary, and schools proves their exclusion from development. He went further to state that
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“this is unfortunate in that what the earlier generations were excluded from, are the same things
they are still excluded from, and they are still a part of Kenya”.

One of the key issues that were raised by Consultant I was that development in its broader sense
means “progress, opportunities, enhancement of life, sustainability”. In defining development for
pastoralists, he stated that what needs to be asked is “what development does not mean for
pastoralists”. He went further to analyze this by explaining that “for pastoralists this does not
mean privatization of their land”. This was also the same point raised by Program Officer II in
defining development for pastoralists, “ensuring that their way of life is supported and protected,
and empowering their already existing practices when it comes to their livelihood and land”.
Program Officer III also stated that “development for pastoralists looks at their ability to freely
exercise their grazing rights, the right to keep their livestock, and the right to formally own their
community land”.

As a member of the committee that looked at rural land and development, Consultant I brought
about the fact that in their experience and at their level of expertise “the land policy was very
ambitious when addressing pastoral land rights and land tenure. The Constitution reduced this
ambition substantively, and failed to incorporate the issues in the same detail as they were
addressed in the land policy. The CLA is completely different as it is an attempt to privatize
community land”. This is done in practice as land is secured through ownership which is secured
through title. In this analysis, he pointed out that the proper question then becomes “how do we
enclose our land from external threats?”
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Program Officer I also described development for pastoralists as “ensuring that the life of
pastoralists is secured”. He explained that “this means bringing the factors of production closer
to pastoralists and within their control”. Additionally, ensuring that “their economy thrives and
to commodify what they have and what they can exchange in the market”. To them this would
also mean allowing them to “sell their land at market value” but this can only happen if and
when their livelihood and land is secured. This, therefore, means having a “responsive
government that allows them to access basic commodities and have land and property rights like
other citizens”.

Lawyer I analyzed the importance of implementation of the law in ensuring that pastoralists are
also included in the development question. She stated that Kenya has impressive laws and
policies on paper, the “biggest problem is implementation”. This therefore directly affects the
development of pastoralists, as they are unable to enjoy the land rights that have been provided
for in law, and as a result “they remain to be marginalized and disadvantaged”. She emphasized
that it is important for the government to “prioritize not only enactment of laws but also
implementation and provide the structures and resources that are needed”.

“Based on the history of titling across Africa, titling of pastoralists and land ownership, needs to
strengthen their perceptions of tenure security, and other such issues such as credit”. This was
analyzed by Consultant II, she explained that development looks at the perception of pastoralists
when it comes to land ownership and does dictate how it is perceived and defined in other land
tenure forms. This is important because this stresses the fact that development and land
ownership needs to be appropriate to the pastoralists.
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Consultant I stated that Kenya’s development plans “were pastoralist blind, they did not see
pastoralists as a distinct group with their own distinct needs that needed to be addressed
differently”. This however changed in 2003 when the Economy Recovery Strategy for Wealth
and Employment Creation (ERS) was adopted, he explained. He spelt out that “this was the first
policy document that made direct reference to drylands, and this by extension referred to and
included pastoralists”. Moving forward, he mentioned, pastoralists started becoming more and
more included in development plans such as in the National Land Policy, the Constitution,
Vision 2030 and the medium term plans. The Arid and Semi-Arid Land (ASAL) Policy is an
important part of this change as it is what “informed the changes that we see in the development
plans” with regards to the inclusion of pastoralists.

Lawyer I also explained that Kenya’s development plans are progressively incorporating
pastoralists and advocating for their inclusion. She highlighted instruments such as the National
Land Policy, County Integrated Development Plans (CIDPs) and Vision 2030. She stressed that
with a more centered focus on development plans that take into consideration pastoralists, the
only concern is the question of implementation and resource allocation at national and county
level. The plans, laws, and policies are not effective until they are implemented.

Program Officer II expressed that “how can the government include pastoralists in development
plans, but still acquire their land to build projects that will not benefit the community”? For
example, he spoke about the Lamu Port Southern Sudan Ethiopia Transport (LAPSSET)
Corridor Project and how the government acquired land that belonged to the Lenguruma
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community for the infrastructural project, the community was not adequately compensated, and
nor were they involved or consulted in the decision making process that led to the loss of their
land, and their displacement. “Therefore the principles of inclusion and transparency that are laid
out in the development plans are not practiced in favor of pastoralists”.

Narrowing down to the Community Land Act, Program Officer III looked at how the Act has
promoted the principle of inclusion through the election of the members of the Community Land
Management Committee, having a detailed and elaborate community register that has all
community members above the age 18. The CLA “seeks to empower pastoral communities by
allowing them to have their land rights legally recognized”. This attempt by the law incorporates
the need for pastoral communities to register their land and exercise their land rights in
accordance with the law.

The question on development was analyzed in two main extremes: One was by the community
members who were unaware of plans and policies that sought to include them, and two one was
by the experts who analyzed how the plans and policies (on paper) have sought to include
pastoralists. One thing that cut across these two groups was that they all submitted that
implementation by the government is an issue, and thus the reality and the practice do not reflect
what is provided in the plans and policies. When it came to the Community Land Act, all
respondents submitted that the awareness that has been done by Civil Society Organizations, and
they still called for action from the government.
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4.1.2.2 Role of Culture in Promoting Development
Consultant I articulated that “discourse on development at a global level has changed over time.
At the beginning development was perceived as non-European countries becoming like
European countries, this was defined as civilization as prescribed in the eyes of the West”. He
went further to explain that currently, “development is understood in line with the Sustainable
Development Goals (SDGs) as they define development. This understanding of development
means that development must be holistic”. As much as it is important to improve livelihoods,
and make one’s life better, it is important also not to “alienate culture”. “Culture is therefore an
attribute of development; culture is one’s identity and an important part of their humanity”.

Consultant I also elaborated that “pastoralists are among the few communities in the world that
have still maintained their culture, and now they are part of a global discourse on indigenous
people’s rights – which links culture with development”. Therefore, if development looks down
on people’s culture then it cannot be considered to be development. This therefore ensures
inclusion of pastoralists and their way of life into the development plans of Kenya. Their culture
plays an important part in their perceptions on development, and in their case, it is also important
for development to take into consideration the culture of pastoralists.

Program Officer I defined culture as a “set of rules that dictate how a community identifies itself,
and how the members of the community-run their day-to-day activities”. He added that “culture
allows pastoral communities to define their terms of engagement with other communities, and
any other parties that are not part of their community”. In that sense, development plays a role in
ensuring that “their culture is not only protected but that they are allowed to thrive”. In the same
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way, if “practices and laws are culturally appropriate then how they are taken up by pastoralists
will be different, as they will align with their culture”, which is favorable to them.

Consultant II specified that “culture and traditions are not bad. There could be bits and pieces
that are retrogressive but not in their entirety”. She went on to advice that what key stakeholders
should focus on are the progressive cultural practices. Culture is dynamic and as such most
cultural views are constructed which means they can be deconstructed. The question then is
“how do we deconstruct culture that does not necessarily play a role in development”? In light of
this, development cannot be fixed entirely by legislation. Some things can be fixed through other
means such as dialogue, and this would mean the inclusion of culture in the development
question.

Program Officer II called to attention the fact that how in “exercising their way of life
pastoralists such as the Lenguruma community continues to uphold the value of their land and
natural resources”. He attributed this to culture in ensuring sustainable development of their land
and natural resources. Having worked with the Lenguruma community, Program Officer II
observed how inclusive they were in ensuring that when they seek to improve their livelihoods, it
is for the community as a whole and this means that they respect their culture and their beliefs.
Likewise, Program Officer II justified that “livestock keeping by pastoralists including the
Lenguruma community directly contributes to the Gross Domestic Product (GDP) of the
country”. This for them is a cultural practice, but it is defined and described as development,
economic development.
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Lenguruma Community Member II explained how “for women, their ability to bead and to gain
from it as a source of income is one of the key ways in which their culture has promoted
development”. She said that this is done through direct sales, when they have visitors who come
to visit and learn about their culture, and indirect sales when the same is bought for them at
wholesale to be sold in different markets. When they see people who are not from their
community wearing their beaded products, they feel included, and like a part of their culture has
being taken into consideration.

Lenguruma Community Member III addressed the role of culture in development as “when
national plans, laws and policies incorporate and accept the community’s cultural practices and
laws”. Throughout his interview, he emphasized the need for bylaws that reflect the
community’s cultural laws and policies, this way they align what they practice and believe in,
with national laws and policies. In light of the expert's observations, therefore, this will mean
more inclusion if the laws and practices are not just upheld in as far as they do not contravene the
constitution, but in their entirety.

Lenguruma Community Member IV spoke about “the right of their community to exercise
grazing and to benefit directly from livestock keeping is a good example of the role of culture in
development”. In his analysis, it was clear that for development to include culture this means that
the practices of the community are not replaced, but are protected under national laws.
Therefore, pastoralists do not operate in fear but are empowered in exercising their culture, and
for pastoralists this is important.
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4.1.2.3 Customary Practices and Laws on Ownership of Land and Kenya’s Development
Plans, Land Policies and Laws
In his analysis, Consultant I submitted that “the social pillar of Kenya vision 2030 is the one that
has the need of taking the person in their totality”, this means that through the social pillar the
diversity of people and their culture is taken into consideration in defining the development
agenda for Kenya. He points out that vision 2030 “clarifies that development is not just
economic, because it has a social, economic and political pillar”. He added that this is crucial
because it is through the social pillar that we see culture integrated into the development
question. Therefore, development takes into consideration a people’s way of life, and appreciates
that when seeking to secure and/or improve their livelihood.

Consultant I addressed the fact that one of the ways in which the constitution defines a
community is a people identified based on culture. A literal interpretation of Article 63 of the
constitution makes reference to culture in defining land that is community land. And this is the
same definition that is in the CLA with regards to community and community land. This
therefore is a practical example of how the law integrates customary law and practices, and
implementation and actualization of these provisions of the law will lead to development.
However, he mentioned that despite us having “policy and legal statements in favor of customary
practices - there is a gap with regards to how this is done in practice”. In the same way, Program
Officer I also added that by having culture enshrined as a principle in the constitution, this means
that the national law appreciates the role that culture plays.
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Lawyer I explained that by “appreciating traditional dispute resolution mechanisms that
communities have and practice” this has strengthened the traditional justice systems that
communities are well aware of. Right from the constitution there is an increased push for
applying Alternative Dispute Resolution Mechanisms (ADR) in resolving disputes, and
advocating for communities to apply their traditional mechanisms is ensuring inclusivity as it
pertains to their access to justice. As elaborated by Lawyer I this is “bringing justice closer to the
people”. Program Officer I pointed out that despite this being stated in the law, the issue remains
problematic for example “acknowledging the council of elders and building their capacity and
knowledge to ensure that they are more effective in solving as many disputes and conflicts at the
community level”.

Consultant I explained that “the CLA assumes that communities retain customary laws and
practices, but Kenya continues to develop a community land law regime without a customary
law regime”. He expounded this by adding that “Article 2(4) of the constitution stipulates that
customary law is applicable in so far as it does not contravene the constitution, and the
provisions that relate to law and its content, he stated that there is no reference to customary law
– the reference made as stated, is in negative terms that is to the extent of non-contradiction to
the law”. The issue that he raised in this analysis is that “we have worked in a system where
policy efforts were made to remove customary law, and this contradicts the law to some extent
because we want to claim land through customary practices but we do not have customary law”.
He raised a pertinent question “what law will we use to integrate customary laws and practices in
the management of community land?”
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Lawyer I pointed out that “the law ensures that we have morals even when exercising customary
practices”. She highlighted that the law is a “moral guideline”; this ensures that there is equality
when it comes to opportunities and practices especially when it comes to women and law.
Therefore, despite pastoralists looking at some of their customary laws and practices as not being
discriminatory, “the question remains are those practices and laws moral”. This was an
interesting point because she described the role of law in shaping culture and development by
ensuring that morality is defined and maintained.

Program Officer II submitted that “some laws have protected customary laws and practices, but
some have not”. For example, “the CLA has given communities the right to protect their land
rights and has implied that they can include their beliefs, culture and laws in their bylaws”. This
means that communities can also “document their traditional governance process on matters land
and natural resources”. In his analysis, it was clear that what is important is the ability to not just
state in law that communities can practice their cultural practices, beliefs, and laws, but to
provide the necessary structures that ensure that they have what it takes to do so.

“Bylaws allow the communities to include and maintain their cultural practices and laws in the
governance and management of their land”. As expressed by Program Officer III this is crucial,
as the law permits the communities to include their cultural practices and laws in the bylaws that
will govern their land relations. In addition, the cultural practices are incorporated in the law
through the legal recognition of customary land tenure system as a distinct form of land tenure.
This gives communities a defined opportunity to exercise their customary laws and practices
within a legal framework.
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Throughout the interviews, it was clear that there needs to be a customary law regime that
upholds culture for communities. The constitution only recognizes customary laws and practices
that do not contravene the laws of Kenya. A question was raised “what happens if a customary
practice contravenes the constitution but is essential to communities”? Therefore, for culture and
customary laws and practices to be included, the same needs to be done in the entirety and not
with a caveat attached that disrupts communities’ way of life.

4.1.2.4 Inclusion of women
Lenguruma Community Member I highlighted how the previous leadership structure only
constituted of men. However, under the Community Land Act, the members of the Lenguruma
community have also included women in the Community Land Management Committee. This is
a plus for women in the community because they have their “own pushing for their interests and
ensuring that they too influence decisions and are not discriminated against”. Inclusion of
women in the leadership structures is new for the Lenguruma community and therefore the more
they participate, the more women will be included.

Lenguruma Community Member II also spoke about the fact that “women were not included or
consulted in all decisions regarding land and natural resources”. However, with the enactment of
the CLA and the awareness that they received, “women were allowed to attend community
meetings to discuss land and natural resources but they are expected to sit separately. With time,
they are now sitting together with men and making decisions about the Lenguruma community”.
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As a woman paralegal, her role has been crucial in showcasing the importance of including
women and affording them equal opportunities when it comes to land and natural resources.

Lenguruma Community Member IV mentioned that “women had their own committees, but their
decisions were not powerful, the only decisions implemented were those of the council of elders,
which constituted of men only”. This was unfair to women because most decisions never catered
to their needs and they “kept feeling left out”. He mentioned that even with the awareness of the
CLA and other laws that advocate for women land rights, their acceptance as key stakeholders in
decision making was not immediate. However, they are increasingly being considered and
encouraged to participate.

One of the key tenets of development is equality of men and women to opportunities, as
Consultant I pointed out “unfortunately, women have always been discriminated against”.
“Pastoralist communities are patriarchal communities”. In such societies, women have limited
influence when it comes to power over land. Women do not directly make decisions but they
have some form of influence on the decisions that are made. Development for pastoralists
through formal ownership of their land therefore seeks to ensure that all social groups in a
community have roles that they play, and these roles complement each other.

In reference to his work, Consultant I stated that he has realized that “in communities nobody
owns land, but everyone uses this land”. Using this analogy therefore, women’s land rights in
communal land tenure are more secure than that of formal land tenure because they are
guaranteed access and use, but their rights are limited. However, he pointed out that
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“implementation of the CLA has to be done within the framework of the constitution which has
clear legal provisions on women representation, and equality of all before the law”. This
therefore will ensure that not only are women included in the development question at
community level, but that they actively participate through actual control, management, use and
access of the community land.

Lawyer I explained that the best and most practical way to include women, based on her
experience, is through “awareness creation and being deliberate in ensuring that women also
attend”. Also, “involve male champions who also understand the need of including women in the
conversations”. She stated that Civil Society Organizations (CSOs) have played a huge role in
this and have ensured that they target women but at the same time also look for men in the
community who are respected, and have them advocate for the inclusion of women.

Program Officer I explained how his direct engagement and work with pastoralists ensures that
women are included. One of the ways he does that “is by working with male champions who
work on women land rights and have some privilege in the community and having them push for
the inclusion of women at community level. Also, “sensitizing the women is important so that
they too are aware of their rights and advocate for their inclusion with understanding”. Likewise,
he ensures that they empower the men as well, and they do not look at women as a homogenous
group and they classify them according to their uniqueness such as widows, divorced women
etc.”
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Consultant II pointed out that the two-thirds gender rule enshrined in the constitution of Kenya
stipulates under Article 27 (8) that “the State shall take legislative and other measures to
implement the principle that not more than two-thirds of the members of elective or appointive
bodies shall be of the same gender”, is also expected to be implemented at the community level
through the election of the members of the Community Land Management Committee (CLMC).
This means that women will be included and will also have a voice when it comes to decision
making. As she explained, “this secures the space for women to participate in land governance
and key decision making”.

Furthermore, Consultant II also highlighted that the “register of both former group ranches and
former trust lands must be updated in compliance with the CLA”. For women this means
inclusion since they will be considered as community members. Women are not a homogenous
group, as there are different classes of women in the community, and stating the only criteria is
that they are above the age of 18 years, means that they are included. However, in her words “it
is easier said than done” and therefore this will be a plus for inclusion of women if well
implemented.

As Consultant II narrated how education and exposure have played a key role in the push for the
inclusion of women. She gave an example of a woman she worked with in Narok County who
was a teacher by training and a single mother. Upon the passing of her father his share in the
group ranch was allocated to her two brothers and she was left out of the register. Due to her
exposure to the legal system she was aware that the law stipulated that women should also be
included in the community register, therefore her exception from the register was because of how
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women were perceived within the community. She challenged the position in court and won, and
as a result, she was included in the register and received her father’s share just like her two
brothers.

Consultant II spoke about how the men in her community, including her brothers who were just
as exposed, did not support her, and this portrayed the inequities that women face at the
community level when it comes to land ownership and land rights. When addressing the
inclusion of women, there is a need to break down cultural practices that are discriminatory
towards women not just to the women themselves but the men as well. In doing this, the role of
women with regards to land and natural resources at the community level, is advocated for by
both men and women, and this therefore has a better chance of having more women included.

Consultant II presented the position that for the progression of the law with regards to the
inclusion of women and their tenure security “the law has to be legally recognized but also
socially accepted”. She stated that “our legal framework is indeed progressive, but more work
needs to be done in ensuring that the relevant provisions are socially recognized and accepted.
This is to ensure that what is enshrined in law is equally accepted socially”. She stressed that the
elders and men in the community also need to understand why how women were viewed in the
past is not socially acceptable now, this way as earlier explained all community members
understand and advocate for the inclusion of women.
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4.1.3 Conditions that Pastoral Communities should meet to ensure Formal Ownership of
their Land
4.1.3.1 Tenure Security
One concept that was deduced by the Lenguruma community when working with Program
Officer II was the concept of land tenure. “For them land tenure means land use, ownership, and
security of their land. As a community that receives external threats because of the infrastructure
projects, neighboring communities because of boundary disputes, land tenure security will mean
that the Lenguruma community can practice their way of life freely”. This supports the assertions
made by Consultant I that land tenure is about “how secure is the community’s land as against
other people”.

Lenguruma Community Member I believe that “tenure security for them will be guaranteed
through titling and this will give them security first internally and secondly externally”. For the
Lenguruma community they have no security in and of themselves as they as a community are
not recognized legally, nor is their land also legally recognized. She spoke about how they have
“no sense of belonging” and so even when they migrate, they is nothing that attracts them to
“coming back home”. Externally, “their land is acquired and they have nowhere to turn to
because they have no legal proof that that is their land”.

Consultant I described land tenure in the following words, “land tenure describes how land is
held, managed and transacted”. He expounded this to mean how do people obtain rights to land,
how do they manage the land, and when they want to dispose of the land, how do they
exchange/transact. He pointed out that ownership is a problematic term when it comes to land, as
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some communities do not look at ownership of land as security; this is taking into consideration
how these communities use land. Program Officer I described land tenure as the way in which
“land is accessed, used and controlled. It is the rules and regulations that control and manifest
how these land rights are held, expressed and managed”.

Lawyer I described tenure security as the “modalities of how land is held, and the title document
that supports your land tenure”. This is secured under the law by having provisions that stipulate
the registration process and ensure that once the process is over and the land is registered, there
is a title that is obtained, which serves as proof of ownership and at the same time guarantees
land tenure security”. Therefore, having a law that now provides for the process of registration
for pastoralists and their community land, and ensures that upon registration they acquire a title,
for Lawyer I this is land tenure security.

In Consultant I’s analysis, he acknowledged one of the strengths of community land tenure as
negotiability when it comes to issues such as access. For pastoralists tenure security also looks at
how negotiability cannot be lost. He linked tenure security to property rights and this is
enshrined in law, “because you need the law to protect and enforce your property rights against
other people, third parties. It is only to the extent to which our rights are secured as against
another person, which we refer to them as rights. Property rights are therefore meaningless if
there is no security against claims over our rights”. He summarized that therefore, “guaranteeing
tenure security for community land through titling should ensure that such title has the same
force in law as any other title. It is also important to realize that security is not merely a function
of having a title, is it a function of how that title interacts with the entire system”.
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Consultant I raised a pertinent question when it comes to the issue of titling as a guarantee for
land tenure security, “titling to whom and titling for what purpose”. His general answer to
whether titling guarantees land tenure security is yes, but once the aforementioned question is
properly addressed in its specific context. In his analysis, the issue is that when “we think of
titling we immediately think of the regime that applies in private land”. Therefore, we cannot
seek to title community land in the same way we title private land. He introduced an interesting
analogy, he stated that “titling of community land is important but it has to be a different form of
titling”. In this way therefore, tenure security for community land will be in the context of
pastoralists and communities as a whole.

Consultant I pointed out that with regards to community land “the absence of titling for
community land has undermined communal land rights”. For example he explained, if the
government wants to build an airport in Kisumu county and citizens/the community come up and
say that that this their land, they will be able to negotiate with the government because they will
have a title. However, if the same scenario was to take place in a community in Isiolo County,
the conversation will be so different because they have no title document; therefore, they lack
security over their land.

He stated that the challenge therefore is “how else can you title land communal land?” His
position in addressing this question is that “there is no innovative mechanism for a titling system
for community land that is different from what has been tried before”. The sections of the CLA
that look at registration and the section of the repealed Land (Group Representatives) Act on
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registration are not different according to him. And a push for the CLA was because the group
ranch system was not working, however in his observation; he has realized that community land
is being registered in the same way group ranches were registered. How then will this solve the
problem, if it could not solve the problem in the past?

Program Officer I also shared the same position in that “titling of land does not necessarily
guarantee security”, for pastoral communities, this means that “when their land is registered, and
they receive titles, this will not guarantee tenure security”. He explained that for pastoral
communities the most important question is “their ownership and their ability to own land
secured”? Pastoralists have lived and continue to live on land that they have owned within their
context, however, legislation dictates that “ownership is guaranteed by titling and not the other
way around as it ought to be, and has been for pastoralists”.

Program Officer I made a unique observation in explaining that the certificate of title is the last
step in the registration process of community land. In his analysis of the same, he emphasized
that “the law has placed more attention on the governance structures that communities need to
strengthen” in protecting their communal land rights. Therefore, what would guarantee tenure
security for pastoralists is how empowered are their governance structures towards protecting
their land and the rights they exercise over their land, and not necessarily the certificate of title.
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4.1.3.2 Formal Ownership of Land by Pastoralists and whether it will Improve Their
Livelihood
For Lenguruma Community Members I and II this is an absolute yes, formal ownership of their
land will lead to improvement of their livelihoods. It was evident in almost all their cases that
their land is part of who they are, therefore, when it is legally recognized their “identity is
strengthened and they have a sense of belonging”. In addition, they will be able to negotiate
better with third parties, and have the right to disagree with terms that do not work for them as
pastoralists; this is something they have always been unable to do due to lack of formal
ownership of their community land.

Consultant I answered this question in two parts. Firstly, “yes, formal ownership of land will
improve the livelihoods of pastoralists”. He explained that “in their interactions with other land
use systems, pastoralists need to have formal land ownership to strengthen their ability to keep
others off their land, or if they must come in to negotiate terms of engagement”. Secondly, “no,
formal ownership of land will not improve the livelihoods of pastoralists”. He explained that
“pastoralists as pastoralists within their confines do not need formal ownership to be able to live
their lives. They only need formal ownership to interact with others”.

This is because “pastoralists as communities are no longer as homogenous as they used to be,
there is now a lot of heterogeneity within pastoralism there is now class, gender, elite
pastoralists. For the powerful pastoralists, this means that they can use formal ownership to grab
land from the rest of the community”. So while formal ownership strengthens the ability of
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pastoralists as a group to negotiate and relate with others, it undermines their solidarity as a
group because it brings out the differences between pastoralists”.

For example you find in Isiolo some people want their land claim for the community, and within
the same community there are people who are saying that it is already government/protected
land. In such a case you find that county officials have already fenced off that portion of land, it
is not in their interest to have the land registered in the name of the community. This is a good
example of where formal ownership of land becomes problematic. Consultant I emphasized that
this is why the group ranches system failed. “The group ranches failed because the community as
a whole could not hold the committee accountable. The difference is that the Land (Group
Representatives) Act did not apply to the entire country, but the CLA applies to all rangelands
across the country”.

Consultant II addressed the fact that “more conflicts exist on registered land vis-à-vis conflicts
on unregistered land”. This is because pastoralism as a livelihood system is not about strict and
defined borders and so when it is expected that their territories and borders must be defined to
improve their lives (titling) this does not improve their livelihoods. This raises the question
“what does formal ownership of land mean to pastoralists”? Once that question is answered, it
then becomes possible to explain how this leads to improvement or security of their livelihood.

Program Officer II emphasized that “pastoral communities have always owned their land as
pastoralists; the only issue is that this has not been legally recognized”. Legal ownership will
only secure their livelihoods, as this will mean that their livelihood is legally recognized. This
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was a crucial point, as he stressed that formal ownership is only coming to enforce and protect in
law what has always been in existence. “Pastoralists appreciate and protect their livelihoods, but
formal ownership of their land will mean backing of the law”.

4.1.3.3 Challenges that Pastoralists are likely to face in the Implementation of the
Community Land Act
Lenguruma Community Member I explained that “the process of registration is slow and is not
as straightforward for community members to understand”. For them they were lucky enough to
receive technical assistance from Civil Society Organizations that worked with community
paralegals to translate the provisions of the CLA, and helped fill in the forms. Their land is a
former trust land and this means that the government has no registered records of the land they
are claiming, the process is lengthy when it comes to adjudication and mapping, and they also
fear that what they are claiming is not what they might get in the end.

Lenguruma Community Member II explained that “even though Lenguruma community has
handed over their application documents to the government, we still need help in following up
and ensuring that we receive the title”. This is likely to be a challenge experienced by most
communities, as most of them are not aware of the process and what they need, and which
offices to visit. As she mentioned during the interview, Lenguruma community was lucky, but
they still need support.

Lenguruma Community Member III described community land as “the backbone of the
community”. To him, land is there everything and the main challenge that they are facing in
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implementation of the CLA is the fact “the government is not performing their responsibility in
holding their land in trust for them, but their land continues to be occupied and acquired without
their consultation and for projects that do not reflect their needs as a community”. Their
backbone is weak and might keep getting weaker.

The government has made little to no effort in promoting the development of the Lenguruma
community through ownership of their land, despite their efforts. The challenges are already
being experienced as the CLA is in the implementation stage, despite the fact that the Act was
enacted in 2016. Pastoral communities such as the Lenguruma community are eager to be legally
recognized so that their land which is a source of their identity is formally registered in their
name. For communities such as the Musul community their advantage has been that their
structures as former group ranches were strong, which is not the case for the Lenguruma
community which is a former trust land.

Consultant I articulated that the key purpose that led to the enactment of the CLA was
pastoralists. However, they will face challenges when it comes to the implementation of the law.
Firstly, the lack of political will. He explained that “ideals of the CLA contradict the overall ideal
of the system”. This is evident right from the time that it took to enact the CLA, all land reforms
that were to be given effect by enactment of land legislation after the promulgation of the
constitution to some extent adhered to the timelines, but the enactment of the CLA took the
longest. It then took another year to have the regulations enacted, and it is just in 2020 that
community land registrars are being deployed. Lack of political will directly translate to a lack of
interest which means lack of adequate resources. Lawyer I also explained that the lack of
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political will is driven by the fact that “protection of communal land and land rights do not favor
the political elite in society”.

In the same light, Consultant II also pointed out that “in the process that led to enactment of the
law, there was a lot of push and pull and then it went silent, then the law was passed almost at
the lapse of the constitutional timeline”. Just like explained by Consultant I this simply proves
the lack of political will, as the last land reform (law) that was passed and enacted in 2016. This
therefore set the tone for how the Act is being implemented and the positive pressure that lacks
from the government.

Secondly, Consultant I explained that community land was categorized as a distinct form of land
tenure in 2010, but government behavior led to this being approved in 2016 upon enactment of
the CLA. He made it clear that even after enactment of the Act; the government still delayed the
implementation process and argued that there is a need for regulations to be enacted. The
behavior of government between the years 2010 - 2016 looked at community land as trust lands,
and as a result the practice that existed before the promulgation of the constitution is what
existed until 2016 and to some extent still exists. This he explained was how Trust land was held
in trust by county councils, but the county councils used, managed, and transacted with the land
as though they had actual ownership and privatizing the trust land.

Program Officer I demonstrated that the intra and inter conflicts between pastoral communities
could be used against them when it comes to implementation of the CLA. He explained that
“there seems to be a deliberate effort by key stakeholders in taking a back seat, so that
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implementation of the CLA may backfire, so that they can revert to the status quo where such
lands were only managed on behalf of the communities”. He gave the example of communities n
Turkana with vast minerals and extractives, if the status quo is to remain, then the land, the
minerals and extractives will vest in the county government on behalf of the community. As
raised by Consultant I this was not a fair practice in the previous legislation, as the county
councils “dealt with the community land as if they owned it and not in the strict sense of holding
it in trust”.

Consultant II firstly attributed the lack of awareness as a challenge in implementation of the
CLA. She stated that “awareness of the law is very low both amongst communities and also
among duty bearers at the local, county and national level”. She added that “because of the low
awareness levels among communities the demand for registration of their land has also been
low”. She made an interesting point that “awareness is not just about know about the law, but the
processes, the institutions that they should approach, is all part of awareness, and thus has not
been very clear to communities”.

Secondly, she also stated that there is “delay from the government to put in place the necessary
structures and personnel required to facilitate the registration process”. She proceeded to give an
example that there are community land registrars who are shared between different counties, this
speaks to lack of adequate resources but also questions the interests of the state. With devolution
that is expected to bring services closer to the people, making these services more accessible, this
is an unfortunate challenge by communities that will directly impact how many communities will
have their land registered.
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Thirdly, she also referred to the cost implications that will be incurred by the pastoral
communities as a clear challenge. For example the Musul community that is the second
community to be registered under the CLA, as an organized former group ranch, they were able
to meet the costs. However, for other communities “this will be a determining factor as to
whether communities progress or do not progress with regards to registration of their land”. This
will therefore be a challenge for pastoralists as they attempt to do their part in the registration of
their land.

Program Officer II raised a pertinent issue when addressing challenges that pastoralists are likely
to face in the implementation of the CLA. He spoke about the fact that pastoralist communities
do not understand the provisions of the law, and are not aware of the implications of legal
ownership of their land. “How will defined boundaries protect the way of life for pastoralists”?
Therefore, as pastoralists seek to have their land registered as to be formally registered as
owners, the question is whether this is clearly understood by pastoralists, and if they will be able
to exercise their land rights (and cultural practices with regards to their land) as they always have
and within the boundaries of the law.

Furthermore, Program Officer II stressed the fact that there “is low community engagement, and
the government is not doing much about this”. The government is not spearheading the process
at community level, and they are not working with communities. The Lenguruma Community
was supported by civil society organizations, such as the Samburu Women’s Trust (where
Program Officer II works). “For communities this means that they need to perform more tasks
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and push harder, this is unfortunate as not all communities are: i. Aware of the CLA or: ii. Have
any support”.

Program Officer III set forth four challenges that he has experienced in working with the Musul
community (also a pastoral community) in registration of their land, and that other communities
are likely to face in the implementation of the CLA. Firstly, is the “misinformation and
misrepresentation of the provisions of the CLA that the communities have”. In the case of the
community register he explained, there are some individuals who have not lived with the
community for a long time but now want to be registered as community members. Due to the
definition of a community member as understood and practiced by communities, and the
freedom given to communities under the CLA to define themselves, this will lead to the
inclusion of people who should not be considered as community members.

Secondly, he gave the example of the Laikipia Community Land Registrar who worked closely
with the Musul community, but despite the structures that have been put in place by the
government; the communities still bear the heavier costs. The Musul community had to facilitate
the Registrar for all visits to the community, even to perform her roles that are indicated in the
law. The community also had to pay for the gazette notices that were to be published. This raises
the question “what happens to communities that cannot afford to pay for such services”?

Thirdly, “private individuals, who own part of the community land as private land, advocate for
subdivision of the community land”. This is quite unfortunate as it may lead to minimal
community land being registered in the end, because some communities might end up
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subdividing the land and privatizing community land. This will also favor the elite in the
communities, and will lead to further discrimination against women leaving them with little or
no land altogether. He also mentioned that this is already underway in some counties such as
Samburu County.

Fourthly, “existing group ranch committees of the former group ranches are reluctant in
embracing changes under the CLA, especially those that empower the community and limit the
powers of the committee”. Communities are now expected to elect a committee, the Community
Land Management Committee (CLMC) that has 7-15 community representatives. Their key
mandate is to serve and protect the interests of the community for a defined time; therefore,
unlike in the past with the executive committees, their term is not absolute. This is a challenge
that pastoral communities (especially former group ranches) will face in the implementation of
the CLA, in replacing the previous leadership structures with new ones that are “the face of the
community, and reflect the interests of the community”.
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Chapter Five
5. Findings
5.1 Summary of Findings
Key findings of the research are summarized in this section based on the three research
questions.

5.1.1 Challenges that Communities have faced that has made it difficult for them to enjoy
their Communal Land Rights
The first research question pursued challenges that pastoral communities have in enjoying their
communal land rights. The study found that these challenges are still being experienced by
pastoral communities such as the Lenguruma community to some extent, despite the enactment
of progressive national laws and policies. The challenges outlined were: pastoral land ownership
and management systems are not consistent with national mechanisms for owning and managing
land, pastoralists are minorities, their way of life does not adhere to the rules of migration,
women have not been directly involved in decision making, level of illiteracy is high among
pastoralists, lack of awareness of policies and laws that directly affect them, conflicts between
community members and different communities, and exclusion by the government.

5.1.2 Development plans, land and land laws and how they have been aligned with
customary practices and norms on ownership of land
The second research question explored the development plans, policies and laws and if
pastoralists and experts who have worked with and continue to work with pastoralists, think that
these plans, policies and laws have incorporated their customary practices and norms on
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ownership of land. The data collected under this research question was covered in the following
themes: development of pastoralists, the role of culture in promoting development, whether
formal ownership of community land will improve the livelihoods of pastoralists, and the
inclusion of women.

In analyzing data on development for pastoralists the study found that for pastoralists’
development means securing their livelihoods and their way of life which is pastoralism. Also,
when looking at development for pastoralists the key question is “what doesn’t development
mean for pastoralists”? Development for pastoralists is not about improving their lives by doing
away or advocating against their way of life but by advocating for their way of life. In addition,
securing and protecting their way of life in law. Have pastoralists been included in Kenya’s
development plans, policies and laws? The general answer is yes, the framework on paper is
progressive but the implementation does not favor pastoralists.

When looking at the role of culture in promoting development the study found that culture
should be at the center of any development process. When it comes to ownership, management
and use of community land by pastoralists they do so in accordance with their culture. As
highlighted by UNESCO, culture and development go hand in hand and this is essential for
pastoralists. Culture has been incorporated into policies and laws but not in its entirety. Culture
can only be practiced to the extent that it does not contravene the constitution and other written
laws.
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In analyzing whether formal ownership of community land will improve the livelihoods of
pastoralists, the study found that the general answer is yes. Data collected implies that for
pastoral communities formal ownership of land evidenced through titling is not the ultimate and
ideal goal. Titling is promoted by pastoralists with regards to protecting their land and natural
resources from external threats, but not to define their boundaries. Pastoralism involves free
movement across communities and borders for pasture; therefore, with defined and strict
boundaries this may pose a threat to their livelihoods. In addition, land title and formal
ownership is not quite understood by pastoralists. When interviewing community members in
how the title would guarantee tenure security for their land, it was quite evident that their
understanding of titling and communal land tenure is not what is enshrined in law.

The inclusion of women was an interesting topic in the data collection process. Pastoral women
have not heard a voice when it comes to land ownership and management. However, culturally
they access the land and use their land but are not involved in decision making. One of the
interview respondents mentioned that the law should be looked at as a “moral guideline” and
therefore, especially for women, this is important. Not eroding away cultural practices by and for
women but as ensuring that they are merely competent, and morally upright.

5.1.3 Conditions that Pastoral Communities need to meet to ensure Formal Ownership of
their Land
The third question investigated the conditions that pastoral communities will need to meet to
ensure legal ownership of their land. In the analysis of this research question, data collected
covered two main themes: tenure security and challenges that pastoral communities are likely to
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face in the implementation of the CLA. Tenure security is defined and described from a legal
perspective and this is one of the key themes explored in the study. From the data collected,
tenure security looks at ownership, use, management and governance of community land. As
was addressed by Consultant I the pertinent question is “titling to whom and for what purpose”?

For the community representatives interacted with during the study, tenure security is guaranteed
through titling, but for the experts for community land, this is not the case. Tenure security must
go beyond titling to ensure that the livelihood of pastoralists is also secured. Titling for
community land should therefore be a distinct form of land titling, and not similar to private land
titling. This is an important distinction that needs to be made in advocating for a titling system
for community land that has unique features that depict community land and the rights and
interests of communities.

From the data collected for the pastoral communities, and the Lenguruma community is already
facing with regards to the implementation of the CLA were: lack of political will, conflicts
between other communities with regards to boundaries (which is a reality for the Lenguruma
community as a former trust land), lack of adequate awareness by the government for the
community, delays from the government to put in place the necessary structures and allocation of
resources, cost implications that communities are expected to incur, and low community
engagement.

86

5.2 Conclusion
Throughout the interviews, it was evident that the manner, in which the government is seeking to
register pastoral community land, may not uphold their cultural practices and may disrupt their
way of life, pastoralism. Pastoralists have and continue to be marginalized, and their inclusion at
the national level is minimal. Their interests do not align well with developmental plans and
policy, as what is advocated for as “development” is not compatible with their way of life.
Development for pastoralists is essentially about securing their livelihoods, and with regards to
formal ownership of land, development for pastoralists needs to ensure that how they hold,
access, use, manage and own their land is upheld.

According to the community members, their land will be secure if they receive a title. But as was
raised and addressed by the experts especially Consultant I, this is not the case. The question he
asked is what the government must consider is “titling for whom and for what purpose”. With
that in mind he submitted that “titling for community land cannot be done in the same way as
titling for private land”, and this therefore leads to development for pastoralists. For community
land as submitted in Chapter 4, their tenure security will not be guaranteed by titling.

The government as the duty bearer needs to be deliberate in ensuring the inclusion of the pastoral
communities, but also spearheading the process of implementation of the Community Land Act.
As discussed in detail in Chapter 4 and 5 (under recommendations) there is no political will.
Laws, policies and plans are drafted and enacted, but they are not implemented. In addition, there
is no awareness that is created and this is unfortunate for pastoralists since the laws affect them
and have the potential to disrupt their way of life but they are not aware.

87

5.3 Recommendations
The study puts forth the following recommendations that will help ensure that formal ownership
of land by pastoral communities such as the Lenguruma community promotes their development:

1. As was stipulated in the National Land Policy: “to secure community land, the
Government shall: Document and map existing forms of communal tenure, whether
customary or contemporary, rural or urban, in consultation with the affected groups, and
incorporate them into broad principles that will facilitate the orderly evolution of
community land law”. The first step in strengthening community land rights as was
enumerated was mapping to establish where the community land is located, and
characteristics of the community land in the context of the communities themselves.
Throughout the research, it was evident that the first step was not done. These were to be
principles of customary law land tenure that were to guide the process.

It is those principles that would then have guided the drafting and enactment of the
Community Land Act, and ensured that its provisions and their implementation would
embody cultural laws and practices, practiced by communities with regards to their land
and natural resources. For example, securing the way of life of pastoralists by defining
boundaries in a manner that applies to how they exercise mobility.

As stated by

Consultant I the “need to investigate further the customary nature of land rights, what are
the key principles of customary land tenure that need to be integrated in the law as well
as in promoting the development of pastoralists”. For this reason, there is need to identify
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existing forms of communal land tenure and incorporate this into national laws, and not
having a national law that defines land tenure in the context of private land and seek to
incorporate that into communal land tenure.

2. Development of pastoralists is secured and promoted through security of their livelihoods
that looks at access and use of land in support of pastoralism as a livelihood system. This
came out in strong in all interviews conducted during the research study. Development is
not expected to erode away the livelihood of pastoralists; it is supposed to protect it.
Development should not assume that the way in which pastoralists live and practice their
livelihood is retrogressive, but appreciate and legally recognize their livelihood system
without seeking to change it to fit a prescribed template.

As a starting point, the livelihoods of pastoralists should be defined and acknowledged as
a secure livelihood system in Kenya. This should be done by providing appropriate
structures to ensure that their rights are protected. For example, reviewing the law and
including a definition of boundaries of community land that supports pastoralism, by
doing so, when they have to migrate, the law protects them from conflicts with other
communities, and with the government.

3. Titling is not the absolute answer. The law should advocate for preservation of status quo
of pastoral community land tenure. This means that customary laws and practices based
on social, political and economic ties between community members sustains not only
their tenure relations but the productivity on their community land. Titling in that sense
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will only serve the purpose of legally recognizing communal land rights. This is because
interests, claims and rights inherent to the customary land tenure are secured, the leaders
in the community are also responsible for governance and administration of the land and
they rely on the customary laws and practices in decision making. What should be done is
strengthen their capacity such as for those that do not consider women, empower them on
the importance of inclusion of women. Furthermore, the government should ensure that
the titling system for pastoral land is not the same as that of private land, in law.

5.4 Suggestions for Further Research
This study has evaluated and reviewed development of pastoralists through formal ownership of
their land and suggests the following for further research:

First, this study was limited to Lenguruma community as a former trust land, there was reference
made to the Musul community which is a former group ranch, but this was minimal. A similar
study that will focus on former group ranches especially since they are considered to be more
organized and have government records at the National Land Commission that prove the land
that they are claim, can be carried out. In addition, considering the first two communities that
have received title documents under the Community Land Act are both former group ranches.

Secondly, research is essential to highlight what is needed to ensure that tenure security is
attained for community land. Throughout the interviews it was submitted that titling is not a
guarantee for tenure security. Therefore, a more detailed study on what it takes for tenure
security for community land within the provisions of the law and relevant policies can be carried
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out. This study will lead to a deeper understanding of the concept tenure security, and as stated
throughout the study look at an angle that does not focus on the legal aspect.

Finally, a study that will establish the role of culture as practiced by pastoral communities, in
promoting development through ownership of their land, can also be carried out. The interviews
provided some context for this, but with a detailed ethnographic study of these factors will truly
build up on the already existing scholarly work on culture and development but with a specific
focus on pastoral communities. This means analyzing through their lens, and living with them to
be able to narrow down on their culture and development.
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2,500

5.

Printing and binding final thesis for submission

TBC

6.

Miscellaneous

5,000
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Appendix B: Work plan
No.
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1.

Identifying the research topic
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2020

2.

Writing chapter one, two and three

May- July

2020

3.

Proposal draft submission

July

2020

4.

Proposal Defence

August

2020

5.

Addressing comments and feedback from the panel, September

2020

supervisor and reader
6.

Applying for IRB letter and approval
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2020

7.

Applying for NACOSTI research license
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2020

8.

Data collection and analysis

November

2020

9.

Compilation of final thesis

November

2020

10.

Submission of final thesis

November

2020
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Appendix C: Interview Guide

Interview Guide (Community Members)
I am Sophie Elizabeth Adhiambo, a student at the United States International University –
Africa, in the department of international relations. As part of the course requirement, I am
undertaking a research on “promoting the development of the Lenguruma community (as a
pastoral community) through formal ownership of their land”.
Kindly help me collect data for this important study by answering the following questions. The
information collected from you will be utilized strictly for academic purposes.
Thank you.
Part I
Kindly introduce yourself. Include:


Name (if participant agrees)



Gender



Career (capacity for purposes of doing this research study interview)



What community do you come from (for community members)



How long have you been a community paralegal/which community do you work with
(for community paralegals)

Part II (community members)
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1st Research Question: How have the challenges that pastoral communities faced made it
difficult for them to enjoy their communal land rights?
1. What are some of the challenges that your community has experienced in securing your
communal land rights as pastoralists?
2. How have these challenges been addressed by the government (as duty bearers)?
3. How have these challenges barred you from enjoying your communal land rights?
4. Have these challenges affected your customary way of life as a pastoralist? If yes, how?
5. What structures exist within the community in relation to governance and management of
their land?
2nd Research Question: How have development plans, land policies and laws incorporated
customary practices and norms on ownership of land?
1. How would you describe development?
2. As pastoralist, do you feel like you are part of Kenya’s development plans?
3. What is the role of your customary laws and practices in promoting your development as
a community?
4. In what ways have you ensured the inclusion of women?
5. How do you think the Community Land Act (CLA) will ensure that ownership of your
will promote the development of your community?
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3rd Research Question: How can pastoral communities meet the conditions that ensure legal
ownership of their land?
1. What does land mean to you?
2. How would you describe security of your land?
3. As a pastoralist what are some of the key issues that must be addressed by the law in
protecting how you use, manage and own land?
4. What steps have you taken towards registering your community land?
5. How would you describe the process so far? Is it inclusive?
6. Will issuance of title to your community land guarantee land tenure security (based on
challenges that you have experienced in the past)?
7. What are some of your recommendations with regards to promoting development of your
community through ownership of your land?

Interview Guide (Community paralegals)
I am Sophie Elizabeth Adhiambo, a student at the United States International University –
Africa, in the department of international relations. As part of the course requirement, I am
undertaking a research on “promoting the development of the Lenguruma community (as a
pastoral community) through formal ownership of their land”.
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Kindly help me collect data for this important study by answering the following questions. The
information collected from you will be utilized strictly for academic purposes.
Thank you.
Part I
Kindly introduce yourself. Include:


Name (if participant agrees)



Gender



Career (capacity for purposes of doing this research study interview)



What community do you come from (for community members)



How long have you been a community paralegal/which community do you work with
(for community paralegals)

Part II: Community Paralegals
1st Research Question: How have the challenges that pastoral communities faced made it
difficult for them to enjoy their communal land rights?
1. In your experience with community members, what are some of the challenges they have
faced in advocating for their communal land rights?
2. How have they overcome these challenges?
3. What structures exist within the community in relation to governance and management of
their land?
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2nd Research Question: How have development plans, land policies and laws incorporated
customary practices and norms on ownership of land?
1. How would you describe development in relation to pastoralists?
2. Have Kenya’s development plans taken into consideration the development of
pastoralists?
3. What is the role of customary laws and practices in promoting your development of a
community?
4. How have women been included in promoting development through ownership of
community land, especially in the community that you work with?
3rd Research Question: How can pastoral communities meet the conditions that ensure legal
ownership of their land?
1. What steps have the communities that you work in taken towards registration of their
community land?
2. Will registration of community land ensure/guarantee tenure security?
3. What are some of the ways in which the law has protected use, management, control and
governance of community land for pastoralists?
4. How has the law taken into consideration customary practices and laws?
5. Are the rights of women as members of the community protected under the law? If yes,
how?
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Interview Guide (Consultants, representatives of civil society organizations/NGOs)
I am Sophie Elizabeth Adhiambo, a student at the United States International University –
Africa, in the department of international relations. As part of the course requirement, I am
undertaking a research on “promoting the development of the Lenguruma community (as a
pastoral community) through formal ownership of their land”.
Kindly help me collect data for this important study by answering the following questions. The
information collected from you will be utilized strictly for academic purposes.
Thank you.
Part I
Kindly introduce yourself. Include:


Name (optional)



Gender



Career (capacity for purposes of doing this research study interview)



What community do you come from (for community members)



How long have you been a community paralegal/which community do you work with
(for community paralegals)

Part II (for civil society representatives, consultants)
1st Research Question: How have the challenges that pastoral communities faced made it
difficult for them to enjoy their communal land rights?
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1. Have you worked with pastoralists before – and in what capacity/what was your specific
role?
2. In your work what was/is your observation when it comes to land use, management,
control and ownership by pastoralists?
3. What are some of the challenges that pastoral communities (and other communities) have
faced when advocating for protection of their communal land rights?
4. What are some of the challenges pastoral communities are likely to face in
implementation of the Community Land Act?
2nd Research Question: How have development plans, land policies and laws incorporated
customary practices and norms on ownership of land?
1. In your experience, how would you define development for pastoralists?
2. How have Kenya’s developmental plans included pastoralists?
3. What is the role of culture (practiced by pastoralists and other communities) in promoting
development?
4. What are some of the ways in which Kenya’s development plans/agenda, the CLA and
related laws and policies have taken into consideration the customary laws and practices
of pastoral communities?
5. Is the development of pastoralists associated with their ability to formally own land?
3rd Research Question: How can pastoral communities meet the conditions that ensure legal
ownership of their land?
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1. What does the concept of land tenure mean to you?
2. How is land tenure secured under the law?
3. What are some of the salient features of the Community Land Act (CLA) especially for
pastoral communities?
4. In ways does the law uphold the concept of land tenure for pastoralists? And how is this
being translated into practice?
5. In what ways have pastoral communities and other communities been involved in
implementation of the CLA?
6. How can these communities ensure that women are included throughout the process?
7. What are some of your recommendations in ensuring that implementation of the CLA
leads to development of pastoral communities?
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Appendix D: Consent Form
Informed Consent Form for actors involved in implementation of the community land and
stakeholders that belong to and work directly with the Lenguruma community in participating in
research on “promoting the development of the Lenguruma community (pastoral communities)
through formal ownership of their land”
Name of Principle Investigator:

Sophie Elizabeth Adhiambo

National ID Number:

29475670

Name of Institution:

United States International University-Africa

Student ID Number:

654800

Title of Research Project:

Promotion of Development of the Lenguruma Pastoralist

community through formal ownership of their land
*Lenguruma community as a pastoralist community

This Informed Consent Form is divided into two parts:
• Information Section (this section has information about the research) to share
• Certificate of Consent (this section is for signing by participants who agree to participate)
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Part I: Information Section
Introduction
My name is Sophie Elizabeth Adhiambo, a student at USIU-Africa. I am currently doing
research on “insert topic” as a requirement in my graduate studies. My research is focusing on
promotion of development through ownership of land in Kenya, and my case study is the
Lenguruma community. All data that is collected during this research is strictly for academic
purposes and no information given will be shared beyond the scope of my research paper. Any
information that is confidential, will remain confidential, and as such will not be used in the
paper. However, any other information that the participants offer with free and informed consent
will be used for this academic paper only. In case of any questions or clarifications, kindly let me
know.
Thank you.
Duration and how participants will participate
This research will be conducted between October and November 2020, through in person
interviews, skype and zoom interviews, filling of questionnaires. All participants will be given
the consent form and they will only participate upon signing of the consent form. I will carry out
the interviews, and hand out the questionnaires personally. In addition, I will personally analyze
and present all the data that I collect from the participants.
Confidentiality
No information given by the participants will be shared beyond the scope of this research, which
is strictly for academic purposes. Participants are free to leave out their name and contact details
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on the questionnaires, and during the interviews, participants are encouraged to inform me of any
information that I should exclude.
Part II: Certificate of Consent
I have been invited to participate in research about development of pastoralists through formal
ownership of their land, in Kenya. I understand that this research is for academic purposes, and
information that I give will be analyzed and used by the researcher in her research paper (thesis)
as a school requirement.
I have read the above information, or it has been read to me. I have also had the opportunity to
ask the researcher questions and for clarifications, and she has addressed them to my satisfaction.
I consent voluntarily to participate in this study

Name of Participant

__________________

Signature of Participant

___________________

Date

___________________________
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Appendix E: Debrief Form
Research Topic: Promoting the development of the Lenguruma Pastoralist Community through
formal ownership of their land

This research seeks to analyse development of pastoralists through formal ownership of their
community land. The focus of this research is examining development through the lens of
pastoralists, and how that can be achieved through ownership of their land.

The purpose of the study is to understand the importance of legally recognizing the land rights of
pastoralists, as a distinct form of land tenure. The findings of this study will be significant to the
already existing scholarly work on the research problem. The findings may also serve as a source
of reference to more research to contribute to this area of knowledge. The study will be relevant
to those looking to advocate for development of pastoralists through ownership of their land, and
how this will ensure their contribution to Kenya’s development plans.

The objectives of this study include:
1. To analyze the challenges facing pastoral communities in realizing their communal land
rights.
2. To assess ways in which customary practices and norms on ownership of land by pastoral
communities have been aligned with Kenya’s development plans, land policies and laws.
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3. To evaluate conditions which pastoral communities will need to meet for legal ownership
of their land.

All data collected will strictly be used for the academic purpose of this research study, and no
information will be used beyond the stated scope.

For any more information/clarification feel free to contact me on:
Sophie Elizabeth Adhiambo
654800
seadhiambo@usiu.ac.ke
+254724933253

In addition, my academic supervisor’s contact details:
Dr. Francis Khayundi (Supervisor)
fkhayundi@usiu.ac.ke
Thank you
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Appendix F: Approval from the Institution Review Board
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Appendix G: NACOSTI Research License
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APPENDIX G: Interview Recordings, transcribed notes and field notes
https://drive.google.com/drive/u/1/folders/12Z_2tFMzaQ7ZY0OWS6WqDLutfQzYGWoB
https://drive.google.com/drive/u/1/folders/1SkP2s97e5Q39UO8TQltx93ZJ-JQ8fvQQ
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